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PREFACE 


This  report  summarizes  the  proposed  revision  of  local  government 
laws  that  was  developed  by  the  State  Commission  on  Local  Govern- 
ment and  submitted  to  the  1977  Montana  Legislature.   The  proposed 
code  was  prepared  at  the  direction  of  the  1974  and  1975  Montana 
Legislatures  and  was  based  on  Commission  studies  of  local  govern- 
ment structure,  powers,  services,  finance  and  state-local  relations 

The  proposed  local  government  code  was  prepared  by  the  State 
Commission  on  Local  Government  to  implement  the  Local  Government 
Article  of  the  1972  Constitution  and  to  fulfill  Governor  Thomas 
L.  Judge's  goal  that: 

...the  decade  of  the  "70' s"  should  be  remembered 
in  Montana's  history  as  the  "Decade  of  Local 
Government."   I  am  determined  that  these  years 
be  remembered  for  the  progress  made  in  providing 
Montana  citizens  with  modern,  efficient,  respon- 
sive and  economical  local  government. 

The  new  Constitution  and  the  proposed  local  government  code  are 
directed  towards  creating  a  new  partnership  with  local  government 
through  enactment  of  laws  that  will  permit  local  governments  to 
be  partners  —  not  stepchildren  --  of  the  state. 

This  report  is  one  of  a  series  of  four  reports  summarizing  the 
three  year  period  of  intensive  examination  and  assessment  of  local 
governments  in  Montana  by  the  State  Commission  on  Local  Government, 
the  state  legislative  and  executive  branches,  and  the  182  local 
government  study  commissions.   This  report  on  the  proposed  local 
government  code  is  supplemented  by  three  companion  reports  that 
describe  other  aspects  of  the  Commission's  work: 

Summary  of  the  Voter  Review  Process,"  Local 
Government  Review  Bulletin,  Vol.  4,  No.  5. 

"Financial  Recommendations  of  the  State 
Commission  on  Local  Government,"  Local 
Government  Review  Bulletin,  Vol.  4,  No.  6. 

"Final  Report  on  Work  of  the  Montana  State 
Commission  on  Local  Government,  1974-1977," 
Local  Government  Review  Bulletin,  Vol.  4, 
No.  8. 

The  first  report  discusses  the  Montana  Voter  Review  Process,  a 
program  through  which  the  governments  of  every  city,  town,  and 
county  in  Montana  were  carefully  examined  by  local  government 
study  commissions.   These  elected  commissions  were  charged  by 
law  with  presenting  an  alternative  form  of  government  to  the 
voters  of  their  locality  for  adoption  or  rejection  by  the  voters 
in  1976. 


The  second  report  describes  the  Commission's  major  financial 
recommendations  that  included  state  financing  of  welfare  and 
district  court  costs,  as  well  as  authorization  of  local  option 
taxes  and  a  comprehensive  state  revenue  sharing  program. 

The  third  report  summarizes  the  three  year  work  program  of  the 
Commission  on  Local  Government  and  is  based  on  excerpts  from 
the  companion  reports  as  well  as  other  Commission  publications. 
It  does  not,  and  could  not,  describe  in  detail  all  of  the 
Commission's  activities,  studies  and  recommendations,  but  it 
does  summarize:   (1)  the  Voter  Review  Process,  (2)  the  drafting 
of  the  proposed  local  government  code,  and  (3)  the  Commission's 
financial  recommendations. 

The  quality  of  the  proposed  local  government  code  reflects  the 
knowledge,  experience  and  wisdom  of  the  nine  members  of  the 
State  Commission.   They  took  time  from  their  private  lives  to 
serve  their  fellow  citizens  by  examining  the  existing  laws  on 
local  government  and  developing  a  revision  of  these  laws  to 
implement  the  1972  Constitution  and  provide  local  governments 
increased  flexibility  in  delivering  services  to  their  citizens. 
These  dedicated  public  officials  literally  devoted  hundreds  of 
hours  to  fulfill  their  responsibilities. 

The  Commission  sincerely  appreciates  the  contribution  of  all 
staff  members  to  the  development  of  the  local  government  code. 
Their  knowledge,  dedication,  and  competence  facilitated  the 
Commission's  work.   David  E.  Wanzenried,  Deputy  Staff  Director, 
was  responsible  for  preparation  of  this  report.   Mr.  Wanzenried 's 
extensive  knowledge  of  both  existing  and  proposed  local  government 
laws  and  his  analytical  ability  are  reflected  in  this  report. 

While  the  local  government  code  was  not  adopted  by  the  1977  Montana 
Legislature,  the  issues  discussed  in  this  report  and  the  recom- 
mendations will  continue  to  be  of  interest  to  state  and  local 
officials  and  to  the  citizens  of  Montana  who  are  the  ultimate 
judge  of  their  merit.   It  is  our  intention  through  the  publica- 
tion of  this  report  to  stimulate  further  discussion  of  the 
recommendations  of  the  Commission.   Only  through  complete  public 
examination  will  their  strengths  and  weaknesses  become  apparent 
to  the  Montana  public.   The  Commission  feels  that  its  recommenda- 
tions will  eventually  be  enacted  since  they  represent  responsible 
solutions  to  the  many  problems  confronting  local  government  in 
Montana. 

The  Commission  recommends  that  the  executive  and  legislative 
branches  of  state  government,  local  government  officials  and 
their  respective  organizations,  individual  citizens,  and  civic 
and  public  interest  organizations  review  and  examine  the 
proposed  local  government  code  prior  to  the  1979  Legislature. 

HAROLD  E.  GERKE 
CHAIRMAN 
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CHAPTER  I 
INTRODUCTION 

The  1974  Act  creating  the  State  Commission  on  Local  Government 
provides : 

Purpose  and  responsibility  of  commission.   The 
commission  shall  make  a  detailed  and  thorough 
study  of  local  government  structure,  powers, 
services,  finance  and  state-local  relations. 
The  commission  shall  prepare  a  revised  code 
of  local  government  law  based  on  its  studies 
and  may  make  other  recommendations  for  the 
improvement  of  local  government.   (See  16- 
5118,  R.C.M.  1947.) 

The  Commission  successfully  fulfilled  that  mandate.   On  January 
15,  1977,  State  Representative  Harold  E.  Gerke,  who  also  served 
as  chairman  of  the  Commission,  introduced  an  811  page  bill  to 
revise  the  state's  municipal  and  county  laws  by  establishing  a 
single  code  of  local  government  law.   The  bill  was  designated 
House  Bill  122. 

The  bill  proposed  to  "revise"  existing  county  and  municipal  laws, 
not  merely  to  "recodify"  them.   The  1974  Legislature  was  careful 
to  specify  "revised"  since  there  had  been  a  periodic  confusion 
over  earlier  efforts  intended  to  recodify  (or  to  reorganize) 
other  bodies  of  law  which,  due  to  misunderstanding,  included 
some  revisions,  or  substantive  changes.   The  Legislature  felt 
it  was  essential  that  the  Commission  be  clearly  authorized  to 
propose  substantive  changes  in  the  laws  in  order  to  implement 
the  1972  State  Constitution,  particularly  its  authorization  for 
the  Legislature  to  grant  counties  ordinance-making  powers.   Had 
only  a  recodification  been  envisioned,  the  responsibility  for 
such  a  project  could  have  been  assigned  to  the  Legislative  Coun- 
cil. 

The  revision  of  local  government  laws  is  not  the  first  attempt  by 
the  state  to  revise  a  large  body  of  law  systematically.   The 
Legislature  adopted  a  revision  of  the  school  laws  in  1971,  the 
criminal  statutes  in  1973  and  the  probate  laws  in  1974. 

The  1975  Legislature  first  acted  on  the  concept  of  a  single  code 
of  local  government  law.   It  enacted  House  Bill  178  (Chapter  106, 
Laws  1975)  which  authorized  Title  47A  and  established  its  organi- 
zation.  Under  the  provisions  of  that  Act,  a  single  code  of  local 
government  law  would  be  divided  into  nine  chapters ,  each  subse- 
quently divided  into  parts. 

The  1975  Session  also  enacted  House  Bill  179  (Chapter  345,  Laws 
1975) ,  which  established  the  statutory  limitations  on  self-govern- 
ment (home  rule)  powers,  and  House  Bill  176  (Chapter  344,  Laws  1975), 
which  established  the  alternative  forms  of  local  government.   These 
two  Acts  were  enacted  as  the  first  two  components  of  the  local 
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government  code.   The  statutory  limitations  on  self-government 
powers  comprise  Chapter  7,  Parts  1  and  2  of  Title  47A.   The 
alternatives  form  of  local  government  law  comprises  Chapter  3, 
Part  2  of  Title  47A.   House  Bill  122  proposed  to  enact  the 
remaining  Chapters  and  Parts  of  Title  47A. 

House  Bill  122  passed  the  House  of  Representatives  on  March  14, 
1977.   However,  since  March  7  was  the  special  deadline  for  trans- 
mitting this  particular  bill  to  the  Senate,  the  Senate  would  have 
had  to  suspend  its  rules  in  order  to  receive  the  bill.   A  motion 
to  suspend  Senate  rules  (like  House  rules)  requires  a  two-thirds 
vote  of  those  voting  on  the  question  for  approval.   House  Bill 
122  managed  to  receive  twenty-seven  of  fifty  votes,  falling 
seven  short  of  the  necessary  thirty-four  votes  needed  for  the 
Senate  to  receive  the  bill. 

As  requested  by  Senate  Joint  Resolution  39,  the  Committee  on 
Priorities  appointed  a  twelve  member  interim  legislative  committee 
"to  study  the  proposals  advanced  by  House  Bill  122."   This  biparti- 
san committee  comprised  of  members  of  both  houses  is  to  report  back 
to  the  Legislature  with  its  recommendations  by  August,  31,  1978. 

PRINCIPLES  OF  THE  LOCAL  GOVERNMENT  CODE 


In  May,  1974,  the  Commission  on  Local  Government  adopted  a  set  of 
principles  and  goals  to  be  pursued  in  drafting  the  proposed  local 
government  code.   The  Commission  cited  the  two  themes  of  the  1972 
Constitutional  Convention  as  cornerstones  in  the  new  code:   flexi- 
bility and  accountability. 

"Flexibility"  it  said: 

should  include  both  structural  features  which  allow 
local  governments  to  tailor  the  form  of  their  govern- 
ments to  meet  their  specific  needs  and  powers  —  both 
a  broad  grant  of  powers  to  general  powers  local 
governments  and  minimal  restrictions  on  powers  of 
self-government  local  governments.   Broad  powers  will 
allow  localities  to  choose  solutions  uniquely  shaped 
to  local  problems.* 

The  second  principle  of  accountability  was  divided  into  facets. 

First,  there  should  be  accountability  in  the  perfor- 
mance of  government  functions.   The  responsibility 
for  either  action  or  inaction  must  be  clearly  deter- 
mined.  The  second  facet  of  accountability  is  mandated 


Proposed  Outline  for  a  Code  of  Local  Government  Laws,  Staff 
Report  to  the  Commission  on  Local  Government,  Staff  Report 
Number  2,  May  10,  1974,  p.  10. 
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by  the  new  Constitution  in  Article  VIII,  Section 
12,  which  directs  the  Legislature  to  insure  by 
law  strict  accountability  of  "all  revenue  received 
and  money  spent"  by  local  government  units.   It 
requires  for  its  fullest  implementation,  uniform 
accounting  and  budgeting  and  reporting  procedures 
for  all  local  government  units.   Of  equal  impor- 
tance are  the  goals  for  all  governments  set  out 
in  Article  II,  Section  8  and  9  of  the  1972  Consti- 
tution which  establish  the  public's  right  to 
participate  in  government  decision-making  by 
public  bodies.** 

The  code  embodies  these  two  fundamental  principles  of  legal  theory, 
as  well  as  several  important  drafting  principles,  including  the  use 
of  layman's  language,  uniform  terminology  and  common  definitions 
and  procedures. 

Simplicity 

Brevity  and  simplicity  are  the  hallmarks  of  the  code.   Obviously, 
not  all  of  the  proposed  laws  contained  in  the  code  are  changed  in 
substance.   Instead,  in  most  cases  existing  law  is  restated  in 
language  common  to  the  layman.   Complex  legal  terms  and  expres- 
sions either  have  been  simplified  or  replaced  with  concise 
language. 

While  the  principle  of  simple  language  was  faithfully  observed 
by  the  Commission  in  drafting,  some  amendments  proposed  by  inter- 
ested parties  and  subsequently  incorporated  during  the  Legislature 
tend  to  reinstate  complex  and  confusing  language,  particularly  in 
the  area  of  bonded  indebtedness  and  tax  increment  financing. 

Common  Definitions 

Current  law  is  riddled  with  important  terms  that  are  undefined  or 
terms  that  are  defined  differently  depending  only  on  the  year  of 
enactment.   For  example,  "elector"  and  "qualified  elector"  or 
"election"  and  "regularly  scheduled  election"  are  sometimes  not 
defined  in  the  specific  context.   The  reader  is  required  to  draw 
definitions  from  other  bodies  of  law  to  narrow  interpretations. 

"County  commissioners,"  "county  board,"  "county  commission," 
"board  of  county  commission,"  and  "county  governing  body"  are  all 
intended  to  be  used  interchangeably.   Each  term,  however,  draws  a 
specific  definition  in  the  body  of  law  in  which  it  was  enacted, 
always  differing  from  the  other  terms  and  usually  differing  from 
the  same  term  defined  elsewhere.   These  types  of  confusion  abound 
in  both  municipal  and  county  law. 


**  Ibid, 
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The  code  addresses  and  resolved  both  definitional  problems. 
Chapter  1,  Part  2  contains  an  inventory  of  general  definitions 
that  are  used  consistently  throughout  the  code.   For  example, 
the  many,  varied  terms  relating  to  the  elected  legislative 
bodies  of  counties  and  municipalities  are  eliminated  and  replaced 
with  "county  governing  body"  or  "municipal  governing  body." 
"Municipality"  replaces  the  terms  "city"  and  "town"  and  refers 
only  to  incorporated  places. 

In  addition,  Chapter  9  contains  finance  related  definitions  and 
Chapter  6,  Parts  3  through  9  contain  definitions  of  terms  related 
to  a  particular  local  government  service,  i.e.,  "pest  management 
program"  and  "paid  firefighter."   These  definitions  are  similarly 
used  consistently  throughout  the  code. 

Chapter  1,  Part  2  also  contains  the  rules  of  construction.   Words 
are  to  have  their  ordinary  English  meaning  unless  a  specific 
definition  is  provided;  the  singular  includes  the  plural.   These 
rules  apply  to  all  definitions  and  are  stated  once  rather  than 
being  stated  repeatedly  as  they  are  now. 

Common  Provisions 

Another  area  of  confusion  and  needless  duplication  addressed  by 
the  code  are  provisions  regarding  notice,  public  meetings,  public 
hearings,  petition  and  protest.   Under  current  law  the  requirements 
and  procedures  of  each  of  these  processes  are  stated  for  the 
delivery  of  each  service,  usually  in  only  slightly  different  ways. 
Once  again,  there  appears  to  be  no  reason  for  the  differences 
between,  say,  the  public  hearing  requirements  and  protest  proce- 
dures for  the  creation  of  a  metropolitan  sewer  system  and  an 
urban  transportation  district,  except  that  procedures  for  the 
first  were  adopted  in  1957  and  the  latter  procedures  in  1975. 
Local  government  officials  now  must  not  only  master  one  set  of 
provisions  for  each  of  the  processes  and  apply  it  to  each  service. 
Instead,  they  must  master  unique  provisions  for  each  process  for 
each  service. 

Chapter  1,  Part  3  (Provisions  Common  to  All  Forms  of  Local 
Government)  sets  forth  the  requirements  and  procedures  for  each 
process,  i.e.,  petition,  notice,  mail  notice,  public  hearing  and 
posting.   Rather  than  defining  each  of  these  processes  each  time 
it  is  used  in  the  text,  the  code  states  all  requirements  and 
procedures  for  each  process  once.   Unless  additional  conditions 
are  stated  in  the  text,  these  requirements  and  procedures  apply. 

For  example,  47A-4-201  specifies  how  the  salaries  of  elected 
county  officials  are  to  be  set. 

Salaries.   (1)   After  giving  notice  and  conducting 
a  public  hearing,  the  governing  body  shall  set  the 
minimum  salary  of  each  elected  officer  by  ordinance 
at  least  90  days  before  the  date  of  the  primary 
election  for  the  office.   The  salary  of  an  elected 
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officer  may  not  be  reduced  during  the  term  of 
the  officer. 

The  requirements  and  procedures  for  giving  "notice"  and  for  con- 
ducting a  "public  hearing"  are  spelled  out  in  Chapter  1,  Part  3. 

Where  additional  or  unique  procedures  are  required,  the  code 
states  them  in  the  specific  text.   Rather  than  relying  on  the 
general  provisions  governing  "notice"  in  the  event  of  an  insect 
infestation,  for  example,  the  code  permits  the  county  to  give 
"notice"  of  a  public  hearing  to  discuss  the  infestation  by  tele- 
phone directly  to  affected  landowners.   (See  47A-6-3243.) 
"Notice"  given  in  this  context  must  include  information  regarding 
the  nature  and  the  apparent  boundaries  of  the  infestation. 
Requirements  of  this  type  are  the  exception  rather  than  the  rule 
in  the  code. 

This  format  is  intended  to  simplify  the  task  of  local  government 
officers  and  employees  in  serving  the  public,  as  well  as  to  pro- 
mote a  streamlined  system  of  laws. 


CONCEPTUAL  ORGANIZATION  OF  THE  LOCAL  GOVERNMENT  CODE 


The  local  government  code  can  be  divided  into  five  fundamental 
elements : 

— Services,  permissive  functions  that  a  local  government 
may  provide  on  behalf  of  its  residents; 

--Structures,  the  mechanisms  that  a  local  government  may 
use  to  provide  any  service,  perform  duties  and  exercise 
powers ; 

— Duties,  mandatory  services  that  each  county  is  required 
by  the  state  to  provide  for  its  residents; 

--Powers,  the  authority  that  a  local  government  may  exer- 
cise in  providing  any  service;  and 

--Finance,  the  sources  of  revenue  available  to  fund  any 
service  and  the  procedures  to  be  used  in  preparing  and 
adopting  a  budget  and  in  incurring  bonded  indebtedness. 

The  remainder  of  the  code  contains  provisions  designed  to  be  used 
in  conjunction  with  these  five  elements. 

For  individuals  reviewing  the  code  for  the  first  time,  the  fol- 
lowing procedure  may  facilitate  an  understanding  of  how  the  various 
elements  are  intended  to  relate  to  one  another. 

Initially,  the  reader  should  examine  the  "Organization  of  Proposed 
Local  Government  Code:   Title  47A"  on  Page  7  of  this  Bulletin  to 

-5- 


develop  an  understanding  of  the  organization  of  the  code.   Then, 
rather  than  beginning  with  Chapter  1,  Part  1  and  reading  the  code 
cover  to  cover,  the  reader  should  start  with  Chapter  6,  or  4  7A-6- 
101.   Chapter  6,  Part  1  lists  the  services  which  local  governments 
may  provide  and  the  regulatory  authority  they  may  exercise.   Pro- 
visions governing  the  resolution  of  possible  areas  of  jurisdic- 
tional conflict  in  service  delivery  are  found  in  Chapter  6,  Part 
2  (beginning  with  47A-6-201) .   The  remaining  seven  Parts  in 
Chapter  6  provide  the  procedures  and  requirements  that  local 
governments  must  meet  in  delivering  any  service  authorized  in 
Chapter  6,  Part  1.   These  Parts  should  be  read  after  the  other 
major  elements  of  the  code  have  been  reviewed. 

The  structures  through  which  a  local  government  may  exercise  its 
powers  when  providing  authorized  services  are  found  in  47A-6-102. 
Chapter  3,  Part  4  specifies  the  procedures  by  which  these 
structures  are  established. 

The  manner  in  which  duties  of  local  governments  as  agents  of  the 
state  are  to  be  assigned  is  found  in  Chapter  8,  Part  1  (beginning 
with  47A-8-101) .   The  duties  themselves  are  listed  in  the  subse- 
quent Parts  of  Chapter  8. 

The  powers  that  general  powers  local  governments  may  exercise  in 
providing  authorized  services  are  inventoried  in  Chapter  5,  Part 
1  (beginning  with  47A-5-101) . 

The  provisions  governing  local  government  finance  are  found  in 
Chapter  9  (beginning  with  47A-9-101) . 
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CHAPTER  II 
LOCAL  GOVERNMENT  SERVICES 

The  code  places  the  authority  to  provide  any  service  in  one 
location  -  Chapter  6.   Part  1  of  Chapter  6  contains  the  authority 
for  local  governments  to  provide  local  services.   The  authorized 
services  are  grouped  into  seven  major  categories: 

1.  agricultural  services,  such  as  weed  and  predator 
control  and  cooperative  extension  services; 

2.  community  and  rural  development  services,  such  as 
planning,  zoning,  housing,  and  urban  renewal; 

3.  community  services,  such  as  libraries,  museums, 
parks,  and  cemeteries; 

4.  emergency  services,  such  as  law  enforcement,  fire 
protection,  and  civil  defense; 

5.  human  services,  such  as  social  services,  public 
health,  senior  citizens,  and  child  care; 

6.  solid  waste  services,  such  as  collection,  treat- 
ment, and  disposal,  and  utility  services,  such  as 
water  and  sewer  services;  and 

7.  transportation  services,  such  as  streets  and 
roads,  airports  and  public  transportation. 

Services  contained  in  these  categories  duplicate  the  services 
that  municipalities  and/or  counties  may  provide  under  current  law. 
In  the  code  both  municipalities  and  counties  are  granted  the  same 
authority  to  deliver  services.   In  some  instances,  the  current 
authority  of  counties  to  provide  urban  services  (i.e.  water, 
sewer,  and  building  permits)  has  been  expanded  to  coincide  with 
the  authority  currently  possessed  by  municipalities. 

The  authority  to  provide  the  services  also  includes  the  authority 
to  regulate  the  service  and  to  provide  the  necessary  facilities. 
A  local  government  providing  any  service  will  proceed  under  the 
general  provisions  of  the  code;  the  specific  powers,  procedures, 
and  instructions  contained  in  the  service  laws  in  Chapter  6, 
Parts  3  through  9  are  considered  to  be  additional  powers  and 
additional  requirements  to  the  general  provisions  or  to  supersede 
the  general  provisions  of  the  code.   This  means  that  the  general 
laws  on  departments,  boards,  subordinate  service  districts, 
employees,  salaries,  powers,  expenditures,  budgeting  and  debt 
apply  to  the  delivery  of  any  service,  but  individual  Parts  of 
Chapter  6  governing  individual  services  may  contain  distinct  or 
additional  powers  or  requirements  appropriate  only  for  a  particu- 
lar service.   The  code,  for  example,  provides  that  parkland  may  be 
sold  only  under  special  conditions  and  that  zoning  regulations  may 
be  adopted  only  after  certain  procedures  are  followed. 
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Chapter  6  permits  broad  discretion  in  establishing  structures  to 
deliver  authorized  services.  Any  authorized  service  may  be  pro- 
vided* : 

1.  directly  by  a  local  government  through  an  office 
or  a  department  with  or  without  administrative  or 
advisory  board; 

2.  by  interlocal  agreement; 

3.  by  purchasing  the  services  from  a  private  or 
public  vendor; 

4.  through  the  establishment  of  subordinate  service 
districts  and  local  improvement  districts; 

5.  through  the  creation  of  public  non-profit  cor- 
porations; 

6.  through  the  establishment  of  authorities; 

7.  through  a  franchise;  or 

8.  through  any  combination  of  these  methods. 

The  variety  of  methods  available  for  the  delivery  of  services  would 
permit  local  governments  to  create  a  service  delivery  structure 
that  most  suitably  addresses  local  conditions  and  demands.   Citizen 
satisfaction  with  local  government  ultimately  rests  on  the  quality 
and  quantity  of  services.   Some  local  governments  are  experiencing 
rapid  population  decline  resulting  in  skyrocketing  per  capita 
costs  for  services;  others  are  undergoing  rapid  development  with 
increasing  demands  for  urban  services  in  previously  rural  areas. 
Service  delivery  structures  should  be  designed  accordingly. 

RESOLUTION  OF  JURISDICTIONAL  CONFLICTS 


Under  current  law  there  is  no  common  body  of  law  allocating  the 
responsibility  for  the  delivery  of  services  between  counties  and 
municipalities,  establishing  the  extraterritorial  authority  of 
municipalities  or  providing  a  procedure  for  the  resolution  of 
jurisdictional  conflicts  between  counties  and  municipalities. 
There  are  instead  collections  of  ambiguous,  self-contained  pro- 
visions relating  to  each  service  for  municipalities  and  counties. 
The  current  absence  of  designed  relationships  between  laws 
authorizing  services  creates  serious  problems  in  defining  the 
authority  of  local  governments  to  provide  services.   Under  what 


See  section  on  "Local  Government  Structure"  for  a  thorough 
discussion  of  each  service  delivery  structure. 
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circumstances  and  at  what  distance  may  a  municipality  currently 
provide  a  service  beyond  its  incorporated  limits?   What  services 
may  only  a  county  provide  to  all  inhabitants  of  the  county?   What 
procedure  is  to  be  followed  if  municipal  inhabitants  are  taxed 
for  a  service  but  do  not  actually  receive  that  service? 

Chapter  6,  Part  2  attempts  to  address  these  questions  and  to 
define  an  integrated  pattern  of  service  delivery  jurisdiction 
between  counties  and  municipalities  by  providing  a  uniform  method 
for  local  government  to  follow  in  establishing  any  authorized 
service,  in  determining  the  authority  of  counties  to  provide 
services  within  municipal  limits,  and  in  determining  the  authority 
of  municipalities  to  exercies  powers  beyond  its  municipal  limits. 

First-option  County  Services 

Part  2  also  specifies  which  services  counties  have  the  first 
option  to  provide.   These  include  agricultural  services,  ambulance 
services,  civil  defense,  and  human  services  (senior  citizens, 
child  care,  nursing,  and  hospital  care).   These  services  would  be 
administered  by  the  county  and  financed  through  taxes  levies  on 
all  property  in  the  county.   However,  a  municipality  within  the 
county  may  exempt  itself  from  receiving  any  one  of  these  services 
from  the  county.   It  may,  after  exempting  itself,  provide  the 
service  itself  through  any  authorized  structure  and  at  any  level 
deemed  adequate.   The  code  thus  attempts  to  minimize  duplication 
of  services  and  fragmentation  of  resources,  as  well  as  to  assure 
a  comprehensive  approach  to  the  funding  and  administration  of 
these  services  throughout  the  county. 

The  assignment  of  civil  defense  and  human  services  to  counties  on 
a  first-option  basis  represents  a  departure  from  current  law, 
since  both  counties  and  municipalities  may  now  provide  these 
services.   The  code  requires  municipalities  that  are  now  providing 
these  services  to  abandon  them  to  the  county  because  only  counties 
are  authorized  to  perform  them.   Each  remains  a  county  service 
until  a  municipality  exempts  itself  from  receiving  the  service 
from  the  county  (following  the  procedure  in  47A-6-212)  and  begins 
to  provide  the  service  itself.   A  municipality  may  assume  and 
initiate  the  delivery  of  either  category  of  service  only  if  the 
county  in  which  it  is  located  is  providing  the  service. 

Concurrent  Service  Delivery 

Excluding  the  services  which  a  county  has  first  option  to  provide 
(which  constitute  only  a  very  small  part  of  all  services  author- 
ized) and  services  mandated  by  the  state,  a  municipality  has 
original  jurisdiction  within  its  municipal  limits  and  a  county 
may  provide  a  service  within  a  municipality  only  with  the  consent 
of  the  municipal  governing  body;  a  county  has  original  jurisdic- 
tion only  in  the  territory  outside  of  municipal  limits.   While 
another  chapter  (Chapter  3)  authorizes  interlocal  agreements  to 
facilitate  cooperation  between  counties  and  municipalities  in  the 
delivery  of  services,  Chapter  6,  Part  2  provides  a  procedure  for 
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a  municipality  to  transfer  completely  its  authority  to  provide  a 
service  to  the  county  or  for  a  municipality  to  authorize  a  county 
to  provide  a  service  with  the  municipality  concurrently  with  the 
municipality. 

Extraterritorial  Authority  of  Municipalities 

The  services  for  which  municipalities  may  exercise  extraterri- 
torial authority  are  retained  but  the  extraterritorial  jurisdic- 
tion is  standardized  at  five  miles.   Under  existing  law  extra- 
territorial jurisdiction  varies  from  one  to  six  miles  beyond  muni- 
cipal corporate  limits  depending  on  the  service.   The  five  mile 
distance  authorized  in  the  code  offers  an  adequate  distance  and 
represents  a  compromise  of  the  varying  distances.   The  area  may 
be  expanded  by  mutual  agreement  of  the  county  and  municipal 
governing  bodies. 

Services  that  may  be  provided  on  an  extraterritorial  basis  in- 
clude:  planning  and  zoning;  watercource,  drainage,  and  flood 
control;  animal  control;  cemetery;  ambulance;  air  and  water 
pollution  control;  solid  waste;  transportation  services;  and 
water  and  sewer  services.   Regulatory  authority  may  be  likewise 
exercised  extraterritorially  over  municipal  property  beyond 
municipal  limits,  the  subdivision  and  platting  of  lands,  naming 
and  numbering  of  streets,  roads,  houses,  and  lots,  and  in  the 
areas  of  land  use  and  zoning,  building  and  construction  codes, 
fire  prevention  and  safety,  public  transportation,  and  municipal 
supply  and  sewage  disposal  systems  and  solid  waste  disposal  sites. 

On  the  effective  date  of  the  code,  a  municipality  may  continue  to 
exercise  any  extraterritorial  authority  being  exercised  prior  to 
that  date.   After  the  effective  date  a  municipality  may  exercise 
additional  extraterritorial  authority  only  after  adopting  an 
ordinance  specifying  intent  to  deliver  the  service.   The  county 
may  preclude  the  proposed  exercise  of  extraterritorial  authority 
only  if  it  agrees  to  provide  at  least  the  same  level  of  service 
or  regulation  proposed  by  the  municipality.   If  the  county  does 
not  so  act,  the  municipality  may  proceed  to  exercise  the  proposed 
extraterritorial  authority. 

After  the  efective  date,  a  county  may  also  force  a  municipality 
to  discontinue  exercising  any  extraterritorial  authority  by 
agreeing  to  provide  at  least  the  same  level  of  service  or  regula- 
tion being  provided  by  a  municipality. 

This  uniform  set  of  procedures  for  the  exercise  of  extraterri- 
torial authority  apply  to  the  delivery  of  any  service  and  replace 
current  extraterritorial  procedures  that  differ  according  to  the 
service  and  the  mood  of  the  legislature  when  the  authority  was 
authorized. 
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Subordinate  Service  Districts 

Part  2  of  Chapter  6  provides  that  services  may  be  established 
jurisdictionwide  or  within  only  a  portion  of  a  county  or  munici- 
pality by  ordinance  or  initiative.   Ten  percent  of  the  electors 
of  a  local  government  may  by  petition  require  the  governing  body 
to  conduct  a  hearing  to  consider  the  delivery  of  a  specified 
service.   The  governing  body  may  proceed  at  its  discretion  to 
provide  or  not  to  provide  the  service  following  the  hearing. 

One  of  the  problems  under  current  law  is  that  some  services  are 
financed  by  countywide  or  citywide  property  taxes  while  all 
property  taxpayers  do  not  receive  benefits  from  the  service.   The 
code  requires  local  governments  to  establish  subordinate  service 
districts  to  deliver  and  finance  services  that  are  available  less 
than  jurisdictionwide  and  to  levy  taxes,  assessments,  and/or 
service  charges  against  only  the  residents  or  the  property  of 
those  persons  who  receive  the  service. 

A  subordinate  service  district  may  encompass  all  or  any  part  of 
a  county  or  municipality  and  may  be  established  to  provide  any 
authorized  service.   A  district  may  be  established  to  provide 
either  a  higher  level  of  service  than  that  available  jurisdiction- 
wide  or  a  particular  service  not  available  jurisdictionwide.   For 
example,  if  a  municipality  exempts  itself  from  receiving  a  certain 
service  from  the  county,  the  county  is  required  to  create  a  sub- 
ordinate service  district  which  encompasses  the  portion  of  the 
county  excluding  the  exempted  municipality.   The  county,  then, 
could  only  collect  taxes  from  property  owners  who  receive  this 
or  any  other  service  from  the  county. 

This  Part  requires  counties  to  provide  mandated  services  (Chapter 
8,  Duties  as  Agents  of  the  State)  countywide.   These  include  the 
traditional  county  duties  such  as  conducting  elections,  keeping 
land  records,  conducting  inquests,  and  providing  law  enforcement. 

Since  the  code  attempts  to  promote  the  principle  that  only  those 
who  receive  a  service  should  pay  for  that  service,  Chapter  6, 
Part  2  requires  that  each  county  develop  a  service  plan  within 
two  years  of  the  effective  date.   The  service  plan  must  identify 
those  services  that  are  available  to  or  benefit  the  entire  county 
jurisdiction,  those  services  that  are  available  to  or  that  bene- 
fit a  portion  of  the  county  jurisdiction,  and  those  areas  of  the 
county  that  receive  a  higher  level  of  services  than  that  provided 
on  a  jurisdictionwide  basis. 

Within  three  years  of  the  effective  date,  services  available  less 
than  jurisdictionwide  or  a  higher  level  of  services  than  are  pro- 
vided jurisdictionwide  may  be  financed  only  through  a  subordinate 
service  district  or  service  charges  levied  solely  upon  residents 
or  property  in  the  area  receiving  the  services.   A  service  made 
available  but  not  actually  provided  jurisdictionwide  may  be 
financed  through  general  county  tax  revenues  only  if  the  service 
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plan  contains  a  deadline  for  the  actual  provision  of  the  service 
on  a  jurisdictionwide  basis. 

This  part  also  contains  a  procedure  whereby  the  inhabitants  of  an 
municipality  or  of  a  certain  area  within  the  county, 
who  are  taxed  for  a  service  but  who  can  document  that  they  do  not 
actually  receive  the  service,  may  be  exempted  from  financing  that 
service . 
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CHAPTER  III 
LOCAL  GOVERNMENT  STRUCTURES 


The  second  major  element  of  local  government  is  its  structure. 
The  1975  Legislature  enacted  the  Alternative  Forms  of  Local  Govern- 
ment Law  which  provides  for  six  different  legislative-executive 
relationships:   commission-executive,  commission-manager,  commis- 
sion, commission-chairman,  town  meeting,  and  charter.   This  law, 
which  is  Title  47A,  Chapter  3,  Part  2,  and  the  law  establishing 
limitations  on  self-government  powers  (Title  47A,  Chapter  7, 
Parts  1  and  2)  represent  two  parts  of  the  code  that  are  already 
in  place  as  law. 

The  remaining  provisions  of  the  code  that  concern  structure  deal 
with  the  administrative  apparatus  through  which  services  are 
provided.   Existing  law  usually  requires  a  specific  administra- 
tive structure  for  the  delivery  of  a  service.   Library,  public 
health,  and  weed  control  services  are,  for  example,  delivered 
through  administrative  lay  boards,  while  fire  and  law  enforcement 
services  are  provided  through  departments. 

The  proposed  code  would  permit  each  local  government  to  determine 
its  own  administrative  organization  by  ordinance.   State  law 
would  no  longer  specify  the  administrative  structure  through 
which  any  service  authorized  may  be  provided.   Any  one  or  a 
combination  of  eight  methods  could  be  used. 


DIRECT  DELIVERY 


The  proposed  code  provides  that  a  local  government  may  provide 
any  service  "directly  through  an  office  or  department  with  or 
without  an  administrative  or  advisory  board."   For  example,  the 
responsibility  for  constructing  and  maintaining  county  roads 
could  be  assigned  to  the  county  governing  body  (officer) ,  or 
the  county  surveyor  (officer)  or  any  other  officer  or  to  a 
department  of  public  works.   This  discretion  is  currently  exer- 
cised by  municipalities.   Since  they  do  not  have  the  large  number 
of  elected  officials  as  counties  have,  they  assign  most  services 
to  departments,  except  where  state  law  currently  assigns  the 
service  to  a  specific  board. 

The  governing  body  may  provide  any  service  with  or  without  an 
administrative  or  advisory  board  comprised  of  citizens  of  local 
government.   For  example,  municipal  library  services  could  be 
provided:   (1)   through  an  administrative  board  (as  is  currently 
the  method  prescribed  by  statute)  that  is  responsible  for 
setting  policy  and  administering  programs;  or  (2)  an  advisory 
board  that  turnishes  advice  and  gathers  information  but  has  no 
authority  to  make  policy  or  administer  programs.   The  ordinance 
creating  the  board  details  the  powers  of  the  board  and  determines 
whether  the  board  is  advisory  or  administrative. 
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While  there  is  no  assurance  that  all  of  the  existing  administra- 
tive boards  wil  is  nothing  to  preclude  the 
continued  operation  of  these  boards  and  many  other  boards  that 
may  be  c                become  necessary.   State  law  currently 
authorizes  particu!        s  of  boards  for  particular  services. 
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similarly  delegate  its  responsibility  to  another  county  or  munici- 
pality. 

The  interlocal  agreement  is  formalized  by  a  contract  which  must 
provide  principally  for  the  method  of  financing  the  service,  the 
structure  (board,  department,  etc.)  to  administer  the  service, 
and  the  conditions  for  terminating  the  agreement  prior  to  the 
date  established  in  the  agreement. 

The  code  contains  one  important  change  in  the  interlocal  agree- 
ment procedure.   The  code  requires  the  civil  attorney  of  the  local 
government  entering  into  an  interlocal  agreement  to  determine 
whether  a  proposed  interlocal  agreement  is  in  proper  form  and  is 
compatible  with  the  requirements  of  the  interlocal  agreement  law. 

Under  existing  law  all  interlocal  agreements  must  be  submitted 
to  the  attorney  general  who  is  to  perform  that  review.   The  intent 
of  this  provision  at  the  time  of  adoption  in  1967  was  to  assure 
that  a  legal  officer  was  responsible  for  reviewing  the  financial 
obligations  of  local  governments.   Since  the  attorney  general  is 
responsible  only  for  determining  the  statutory  adequacy  of  agree- 
ments, the  function  of  that  office  in  reviewing  interlocal  agree- 
ments has  been  largely  a  formal  one,  since  local  governments 
always  use  the  services  of  their  attorneys  in  drawing  up  inter- 
local agreements.   The  existing  provision  has  resulted  in  the 
unnecessary  participation  of  the  state  in  local  government  matters 
and  in  a  heavy  volume  of  paper  work  for  the  attorney  general's 
office. 


PURCHASE  OF  SERVICE 


As  a  third  alternative,  local  governments  are  authorized  to 
purchase  services  from  a  public  or  private  vendor.   The  purchase 
of  services  from  a  public  vendor  is  not  unlike  an  interlocal 
agreement;  it  differs  only  in  that  it  is  less  extensive  than  an 
interlocal  agreement.   For  example,  an  interlocal  agreement  en- 
tails an  ongoing  administrative  responsibility  for  a  specified 
period,  while  the  purchase  of  services  may  be  a  one  time  obliga- 
tion on  the  part  of  the  purchaser. 

The  purchase  of  a  service  from  a  private  vendor  affords  a  local 
government  the  opportunity  to  utilize  the  resources  of  the  private 
sector  rather  than  developing  identical  resources  and  capabilities 
itself.   The  code  would  permit  local  governments  to  contract  for 
traditionally  essential  services  (fire,  water  and  solid  waste  but 
not  law  enforcement)  and  evolving  technical  services  such  as  air 
pollution  control  and  sewage  and  water  treatment.   A  local  govern- 
ment could  contract  with  a  private  contractor  for  road  construction 
and  maintenance  rather  than  purchasing  the  capital  equipment  and 
employing  the  personnel  itself.   Local  governments  already  contract 
with  private  vendors  for  solid  waste  collection  and  disposal. 
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SUBORDINATE  SERVICE  AND  LOCAL  IMPROVEMENT  DISTRICTS 


Services  may  be  delivered  on  a  district  basis  as  a  fourth  alter- 
native. 

A  subordinate  service  district  may  encompass  all  or  any  part  of  a 
local  government  jurisdiction  and  only  those  residing  within  such 
a  district  receive  and  pay  taxes  or  service  charges  to  finance  a 
particular  service. 

A  "local  improvement"  district  is  the  standard  term  used  in  the 
code  to  replace  the  existing  terms  "special  improvement"  (city) 
and  "rural  improvement"  (county)  districts.   The  concept  of  a 
local  improvement  district  is  identical  to  its  two  existing 
counterparts:   it  is  created  to  finance  capital  improvements  in  a 
geographically  defined  district  by  levying  special  assessments 
against  property  in  the  district. 

Subordinate  Service  District 

The  concept  of  subordinate  service  districts  is  not  new  to 
Montana.   Counties  are  currently  authorized  to  create  solid  waste, 
cemetery,  fire,  water,  sewage,  and  transportation  districts  that 
encompass  all  or  part  of  their  jurisdictions. 

The  code  proposes  two  important  changes  in  the  service  district 
concept.   First,  a  local  government  may  establish  a  service  dis- 
trict to  deliver  any  service.   Historically,  the  legislature  on  a 
case-by-case  basis  authorized  local  governments  to  create  a  dis- 
trict for  each  service.   This  has  resulted  in  a  multitude  of 
complex  laws  authorizing  the  creation  and  administration  of  dis- 
tricts.  The  code  authorizes  local  governments  to  create  a  district 
for  any  service  by  using  a  single  set  of  procedures. 

The  second  change  in  the  service  district  concept  is  that  existing 
and  future  service  districts  will  become  part  of  the  administra- 
tive framework  of  the  local  government  within  whose  jurisdiction 
they  are  created.   Hence,  the  term  "subordinate."   Under  existing 
law,  service  districts  have  varying  degrees  of  authority  and 
independence  depending  largely  on  the  judgement  of  the  legisla- 
ture at  the  time  each  district  was  authorized.   Some  districts 
are  highly  autonomous  and  independent  of  one  another  and  the  local 
government  in  which  they  are  located.   In  a  real  sense,  some  dis- 
tricts constitute  themselves  as  single  purpose  governments,  depen- 
dent on  the  county  only  for  the  levying  and  collection  of  taxes. 

Currently  a  rural  resident  may  receive  law  enforcement  from  the 
county,  fire  protection  from  an  independent  fire  district,  mos- 
quito control  from  an  independent  mosquito  abatement  district  and 
have  solid  waste  collected  by  still  another  independent  district. 
This  piecemeal  approach  and  overlap  of  autonomous  jurisdictions 
prevents  a  comprehensive  approach  to  service  delivery  and  mini- 
mizes the  chances  that  services  will  be  delivered  in  the  most 
efficient  manner  possible. 
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If  all  service  districts  are  established  as  a  part  of  and  sub- 
ordinate to  the  local  government  administrative  structure,  the 
chances  for  administrative  efficiency  are  enhanced.   Priorities 
for  service  delivery  and  use  of  tax  revenues  may  be  determined  by 
placing  each  service  in  the  context  of  all  services  provided.   In 
this  way  the  need  for  and  an  adequate  level  of  each  service  can 
be  arrived  at  by  comparing  each  service  against  every  other  ser- 
vice rather  than  having  each  service  promoted  as  a  top  priority, 
as  is  now  the  case. 

The  boards  that  currently  administer  service  districts  fall  under 
the  transition  provision  for  all  boards.   Within  one  year  fol- 
lowing the  effective  date  of  the  code,  each  local  government  must 
by  ordinance  determine  the  fate  of  each  such  board:   continued 
with  authority  unchanged,  continued  with  authority  modified, 
abolish  and  consolidate.   A  local  government  could  as  a  result 
have  several  fire  districts  each  governed  by  its  own  board/ 
several  districts  governed  by  a  single  board  or  several  districts 
administered  by  a  department  rather  than  a  board. 

Local  Improvement  District 

A  local  improvement  district  may  be  created  to  finance  any  capital 
improvement,  such  as  street  lighting,  curbs  and  gutters,  sidewalks 
and  paving  of  streets  and  roads.   These  improvements  and  related 
costs  are  financed  through  special  assessments  (rather  than  prop- 
erty taxes)  on  property  within  the  district. 

Five  methods  of  special  assessment  are  authorized:   frontage  basis, 
area  basis,  value  basis,  parcel  basis  and  relative  benefit  basis. 
Each  of  these  methods  is  currently  authorized,  but  each  method  is 
only  authorized  for  a  particular  kind  of  capital  improvement.   For 
example,  the  frontage  basis  may  now  be  used  only  for  certain  im- 
provements, while  the  relative  benefit  basis  is  available  for  a 
limited  number  of  other  projects.   The  code  retains  each  method 
and  each  local  government  governing  body  is  to  select  the  method 
or  combination  of  methods  of  assessment  that  most  appropriately 
matches  the  assessment  with  the  benefit  received  by  each  parcel 
from  the  capital  improvement. 

Besides  the  actual  capital  improvement  construction  costs,  there 
are  costs  related  to  the  improvement  that  must  be  financed.   Sec- 
tion 47A-9-502(4)  lists  all  project  costs  that  may  be  financed 
with  special  assessment  revenues.   These  project  costs  are  cur- 
rently authorized,  but  each  law  authorizing  each  type  of  capital 
improvement  specifies  the  particular  project  costs.   Those  costs 
contained  in  Section  47A-9-502(4)  represent  all  of  the  project 
costs  that  are  now  authorized  for  particular  improvements. 

A  local  improvement  district  may  be  created  to  install  and  finance 
a  capital  improvement  but  in  order  to  maintain  the  improvement  a 
subordinate  service  district  must  be  created.   Therefore,  a  joint 
subordinate  service  local  improvement  district  may  be  established 
simultaneously  for  capital  improvements  requiring  immediate 
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maintenance.   A  local  improvement  district  may  also  be  created  to 
finance  a  capital  improvement  and  a  subordinate  service  district 
for  maintenance  not  created  until  the  capital  improvement  is 
completely  paid  for. 


PUBLIC  NONPROFIT  CORPORATIONS 


A  local  government  may  choose  to  create  a  public  nonprofit  cor- 
poration to  provide  any  authorized  service.   This  method  permits 
local  governments  to  initiate  the  delivery  of  services  through  a 
corporation  but  to  relieve  itself  of  the  day-to-day  administra- 
tion of  the  service,  which  is  the  responsibility  of  the  corpora- 
tion's board  of  directors  and  its  staff. 

A  public  nonprofit  corporation  would  be  established  according  to 
the  provisions  of  the  Montana  Nonprofit  Corporation  Act  (Title  15, 
Chapter  23,  R.C.M.  1947).   Local  governments  have  already  used 
this  Act  to  form  nonprofit  corporations  to  deliver  alcohol  treat- 
ment, mental  health  and  aging  services.   The  financial  and 
administrative  obligations  of  the  local  government  are  enumerated 
in  the  articles  of  incorporation  of  the  corporation. 

6.   AUTHORITIES 


The  code  identifies  and  retains  ten  independent  districts  and 
agencies  and  permits  these  autonomous  bodies  to  be  established 
in  the  manner  provided  by  law.   Under  unique  laws  of  their  own, 
these  agencies  may  be  established  either  by  a  petition  initiated 
by  landowners  and  electors  followed  by  a  resolution  of  the  county 
governing  body,  or  by  the  unilateral  action  of  a  city  or  county 
governing  body.   Once  established,  depending  on  the  enabling 
statute  these  agencies  have  varying  degrees  of  administrative  and 
fiscal  independence  from  the  city  or  county  in  which  located. 

The  authorities  retained  include:   municipal  and  regional  airport 
authorities;  conservancy  districts;  conservation  districts;  county 
and  water  sewer  districts;  drainage  districts;  hospital  districts; 
housing  authorities;  irrigation  districts;  flood  control  and  water 
conservation  districts;  and  urban  transportation  districts.   Each 
of  these  are  enterprises  in  nature  and  seek  to  protect  and  promote 
certain  sectors  of  Montana's  economy,  primarily  agriculture.   Each 
is  governed  by  a  board  and  is  financed  within  the  mill  levy  limits 
prescribed  by  law.   All  of  these  authorities  now  in  existence  are 
preserved  with  no  changes. 

A  local  government  may  elect  to  establish  any  of  these  authorities 
by  referring  to  the  appropriate  body  of  law  or  use  of  any  of  the 
other  seven  methods  authorized  by  the  code  to  provide  the  same 
service. 
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7.   FRANCHISES 


Under  existing  law  municipalities  may  grant  a  franchise,  or  an 
exclusive  right  to  a  private  individual  or  corporation,  for  the 
delivery  of  any  service.   A  franchise  amounts  to  a  monopoly  on 
the  part  of  the  service  provider  according  to  the  terms  of  the 
franchise.   Solid  waste  collection  and  disposal  is  an  example  of 
a  franchise  currently  granted  by  municipalities  in  Montana. 

The  code  permits  local  governments  (both  municipalities  and 
counties)  to  grant  a  franchise  for  up  to  twenty-five  years  for 
any  authorized  service.   A  franchise  granted  without  voter  ap- 
proval must  be  granted  by  ordinance  and  may  not  exceed  five  years, 

A  franchise  differs  from  a  contract  for  services  in  that  a  local 
government  may  contract  with  one  or  more  service  providers  for 
the  delivery  of  the  same  service  within  its  jurisdiction,  while 
a  franchise  confers  exclusive  right  to  a  private  individual  or 
corporation  to  provide  a  specific  service  within  a  local  govern- 
ment jurisdiction. 


COMBINATION  OF  METHODS 


The  final  method  of  service  delivery  is  to  use  a  combination  of 
two  or  more  of  the  first  seven  methods  discussed. 

This  authorization  would  permit  a  local  government,  for  example, 
to  create  a  subordinate  service  district  for  fire  protection  and 
to  contract  with  another  local  government  for  the  actual  delivery 
of  fire  protection  services  within  that  district  rather  than 
buying  the  necessary  capital  equipment  and  employing  personnel 
itself.   Another  alternative  would  be  for  a  local  government  to 
enter  into  an  interlocal  agreement  and  to  create  a  joint  depart- 
ment with  the  cooperating  public  agency  for  the  administration  of 
the  joint  service  venture. 

SUMMARY 


The  code  authorizes  local  governments  to  determine  their  own 
administrative  organization  for  the  delivery  of  services  within 
the  fundamental  requirements  of  state  law.   State  law  would  no 
longer  provide  the  specific  structure  to  accompany  each  service 
and  would  no  longer  require  an  administrative  board  for  particu- 
lar services.   Instead,  local  governments  could  choose  from  seven 
major  methods  or  any  combination  of  those  methods  to  provide  any 
service  authorized  by  Chapter  6  of  the  code. 

Local  governments  could  create  and  establish  the  powers  of 
administrative  or  advisory  boards.   Elected  local  government 
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officials  are  in  the  best  position  to  determine  what  administra- 
tive apparatus  will  result  in  the  most  effective  and  efficient 
provision  of  desired  local  government  services. 
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CHAPTER  IV 
LOCAL  GOVERNMENT  DUTIES 


The  state  currently  requires  local  governments,  primarily  counties, 
to  perform  certain  services  on  its  behalf.   Unlike  water,  fire, 
solid  waste  and  planning  services  which  each  local  government  may 
provide  at  its  own  discretion,  the  state  requires  all  counties  to 
perform  certain  functions. 

The  code  locates  all  existing  state  mandated  services  in  Chapter 
8  and  labels  the  "duties."   No  new  duties  are  mandated.   In 
performing  any  duty  on  behalf  of  the  state,  a  local  government 
is  said  to  act  as  "an  agent  of  the  state." 

Duties  include  such  activities  as  keeping  records  (birth  and  death 
certificates,  water  rights,  mortgages);  conducting  elections; 
providing  minimal  health  services,  law  enforcement,  a  public  prose- 
cutor, and  a  clerk  to  the  district  court;  conducting  inquests; 
serving  notices;  and  collecting  taxes.   The  code  retains  these  and 
other  duties  but  proposes  some  important  changes  in  the  manner  in 
which  duties  are  assigned  and  performed. 

Under  existing  law,  duties  are  assigned  to  particular  elected 
officials  or  mandatory  boards.   The  assignment  of  duties  by  the 
legislature  since  statehood  has  been  piecemeal,  resulting  in 
closely  related  activities  being  performed  by  two  or  more  elected 
offices  and  unrelated  activities  being  carried  out  by  a  single 
office.   At  least  four  offices  in  county  government  are  now 
assigned  responsibility  for  keeping  permanent  records:   clerk  and 
recorder,  treasurer,  superintendent  of  schools,  and  auditor.   The 
sheriff,  on  the  other  hand,  is  charged  with  performing  an  array 
of  secondary  quasi-law  enforcement  activities,  including  reporting 
collisions  between  water-borne  craft,  inspecting  and  disposing  of 
hides,  paying  bounties  on  wolf  ears,  and  inspecting  public  markets. 

To  assure  a  higher  degree  of  administrative  coordination,  the  code 
proposes  that  duties  be  made  a  responsibility  of  the  county  rather 
than  a  responsibility  of  a  particular  county  office.   The  county 
governing  body  (county  commission)  would  then  designate  by  ordi- 
nance which  office,  department,  or  employee  is  responsible  for 
performing  each  duty.   The  county  governing  body  would  be  required 
to  designate  a  records  administrator,  an  elections  administrator, 
a  finance  administrator,  a  budget  administrator,  a  chief  law  en- 
forcement administrator  (sheriff),  a  clerk  of  district  court,  an 
assessor,  a  prosecuting  attorney,  a  public  administrator,  and  a 
superintendent  of  schools. 

These  positions  or  offices  are  to  perform  the  duties  assigned  by 
ordinance;  a  single  officer  or  employee  may  be  assigned  the 
responsibility  of  two  positions.   Currently,  for  example,  the 
clerk  and  recorder  is  responsible  for  keeping  records  and  con- 
ducting elections.   Under  the  proposed  code  the  county  governing 
body  may  designate  the  clerk  and  recorder  as  both  records  admin- 
istrator and  elections  administrator;  or  it  may  create  a  records 
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department  and  an  elections  department,  and  place  the  clerk  and 
recorder  in  charge  of  both;  or  it  may  place  the  clerk  and  recorder 
in  charge  of  the  records  department  and  another  employee  in  charge 
of  the  elections  department.   The  officer,  department  head,  or 
employee  so  designated  is  ultimately  responsible  for  ensuring 
that  the  assigned  duties  are  performed.   He  may  delegate  the 
responsibility  to  a  subordinate,  but  he  remains  liable  for  the 
performance  of  the  duty  by  the  subordinate. 

This  method  for  assigning  duties  at  the  county  level  parallels 
the  method  of  assigning  duties  now  used  at  the  state  level  in 
Montana.   While  the  state  constitution  assigns  general  duties  to 
elected  state  officials,  the  legislature  is  responsible  for  as- 
signing, monitoring,  reviewing,  and  adjusting  the  preponderance 
of  duties  and  functions  performed  by  independently  elected  state 
officials.   The  legislature  at  its  discretion  or  on  the  recom- 
mendation of  an  elected  state  official  may  at  any  time  reassign 
any  duty  assigned  to  that  official  by  state  law.   The  legislature 
could,  for  example,  remove  the  attorney  general  as  head  of  the 
department  of  justice  or  by  relocating  the  Highway  Patrol,  remove 
it  from  the  supervision  of  the  attorney  general.   Under  the 
provisions  of  the  code,  the  county  counterpart  of  the  state 
legislature,  the  county  governing  body  (county  commission),  would 
have  similar  discretion  to  assign  duties  according  to  unique 
conditions  within  each  county. 

The  code  provides  that  officers  are  to  continue  to  perform  their 
existing  duties  until  changed  by  ordinance. 

In  counties  with  the  traditional  county  commission  form  of  govern- 
ment, the  county  governing  body  would  probably  designate  each 
elected  officer  to  be  responsible  for  the  performance  of  the  same 
duties  now  performed  by  that  office.   But  the  code  permits  the 
transfer  of  the  responsibility  for  certain  functions  from  one 
elected  officer  to  another  officer  or  department.   For  example, 
financial  functions  now  performed  in  several  county  offices  could 
be  transferred  to  a  new  department  under  a  single  elected  officer. 
The  code  thus  attempts  to  permit  counties  to  design  administrative 
arrangements  that  meet  peculiar  conditions  and  that  take  advantage 
of  particular  experiences,  education  and  skills  of  elected  county 
officers . 

The  code  also  provides  for  a  situation  like  the  one  created  in 
Deer  Lodge  County,  where  the  voters  adopted  a  form  of  government 
that  does  not  include  all  of  the  traditionally  elected  county 
officers.   Although  Deer  Lodge  County  does  not  have  the  separately 
elected  offices  of  sheriff,  clerk  and  recorder,  treasurer,  clerk 
of  district  court,  assessor,  county  superintendent  of  schools, 
coroner  and  public  administrator,  that  county  will  still  be 
responsible  for  performing  the  same  duties  required  by  the  state 
of  those  formerly  elected  officers.   By  assigning  the  same  duties 
directly  to  the  county  rather  than  elected  county  officers,  the 
county  governing  body  in  any  county  where  one  or  more  formerly 
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elected  officials  is  no  longer  elected  may  assure  that  the  duties 
once  performed  by  those  officers  are  still  performed. 


SUMMARY 


Mandated  services,  with  the  exception  of  those  required  of  elec- 
ted county  officers,  are  currently  scattered  throughout  the 
ninety-four  titles  of  state  law.   Chapter  8  of  the  code  is  an 
inventory  of  all  duties,  designed  to  be  a  repository  for  all 
future  duties  assigned  by  the  legislature. 

Rather  than  assigning  duties  to  particular  offices  or  administra- 
tive boards  at  the  county  level,  the  code  retains  the  same  duties, 
makes  them  a  county  responsibility  and  makes  the  county  governing 
body  responsible  for  designating  an  office,  department  or  employee 
to  perform  each  duty. 
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CHAPTER  V 
LOCAL  GOVERNMENT  POWERS 


Under  our  federal  system,  states  may  exercise  any  powers  not 
specifically  delegated  to  the  national  government  nor  denied  by 
the  United  States  or  State  Constitutions.   States  may  in  turn 
delegate  and  share  their  powers  with  their  local  governments. 

In  Montana,  the  state  shares  its  powers  with  local  governments  in 
two  ways:   through  the  state  constitution  and  through  state  law. 
Units  of  local  government  deriving  their  powers  from  the  state 
constitution  are  termed  "self-government"  powers  (or  home  rule) 
units.   Local  governments  with  self-government  powers  may  exer- 
cise any  power  not  prohibited  by  the  constitution,  state  law  or 
charter.   (See  1972  Montana  Constitution,  Article  XI,  Section  6.) 
Local  governments  deriving  their  powers  from  state  law  are 
"general  powers"  local  governments;  these  units  may  exercise  any 
power  "provided  or  implied  by  law"  and  the  state  constitution 
further  provides  that  these  powers  are  to  be  "liberally  construed" 
by  the  courts.   (See  Article  XI,  Section  4.) 

Under  the  provisions  of  its  state  constitution,  Montana  operates 
with  a  dual  system  of  local  government  law.   One  body  of  law 
establishes  the  statutory  limitations  on  self-government  local 
governments,  and  another  grants  the  powers  for  general  powers 
local  governments.   Both  bodies  of  law  are  contained  in  the  code. 


SELF-GOVERNMENT  POWERS 


The  1975  Legislature  enacted  a  law  establishing  the  statutory 
limitations  of  self-government  powers  local  governments  (Chapter 
345,  Laws  1975).   As  law,  this  act  comprises  Parts  1  and  2, 
Chapter  7  of  Title  47A.   Since  self-government  units  derive  their 
powers  directly  from  the  constitution  and  may  exercise  any  power 
not  prohibited  by  the  constitution,  law  or  charter,  Chapter  7 
alone  serves  as  the  body  of  statutory  law  for  local  governments 
operating  with  self-government  powers. 

There  are  four  categories  of  statutory  limitations  on  self-govern- 
ment powers:   denied,  requiring  delegation,  concurrent  exercise, 
and  mandatory  provisions. 

1.   Powers  Denied 


— Power  to  regulate  private  or  civil  relationships 

(contracts,  real  estate,  probate,  marriage) 
— Power  to  regulate  labor  relations 
--Power  over  public  school  systems 
— Power  to  establish  felonies 
--Power  over  right  to  keep  and  bear  arms 
— Employee  pension  and  retirement  rights 
— Certain  activities  of  state  agencies,  such  as  wild 
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game  management,  utility  siting,  mine  land 
reclamation,  chartering  banks  and  savings  and 
loan  associations,  and  determinations  made  by 
the  Public  Service  Commission 

2.  Powers  Requiring  Delegation  by  the  Legislature 

--Power  to  levy  a  tax  on  income  or  a  tax  on  the  sale 

of  goods  and  services 
— Extraterritorial  powers 

— Power  to  impose  a  duty  on  another  local  government 
--Power  to  exercise  any  judicial  function 
— Power  to  regulate  any  form  of  gambling 

3.  Exercise  of  Concurrent  Powers 


Where  the  state  is  specifically  authorized  to  perform  a  certain 
activity  and  a  self-government  unit  is  not  specifically  prohibited 
the  power  to  perform  the  same  activity,  there  is  a  potential  for 
conflict  unless  the  issue  is  resolved  by  the  legislature  or  the 
courts.   There  are  at  least  two  alternative  methods  for  preventing 
conflict. 

An  alternative  that  may  be  designated  "concurrent  powers  rule"  was 
enacted  by  the  Legislature  and  provides  that  the  state  and  self- 
government  units  may  exercise  the  same  power  as  long  as  its 
exercise  by  a  local  government  is  not  inconsistent  with  the 
state's  exercise  of  the  power. 

The  other  alternative,  a  "pre-emption  rule"  (which  is  precluded 
by  the  "concurrent  powers  rule")  would  prevent  local  governments 
from  acting  in  areas  where  the  state  had  acted.   Such  a  rule, 
which  could  have  been  established  either  by  the  Legislature  or  a 
court  decision,  would  prohibit  concurrent  jurisdiction  by  self- 
government  units  with  the  state.   The  1975  Legislature  felt  that 
such  a  pre-emption  rule  would  have  constituted  a  severe  restric- 
tion on  home  rule  authority. 

The  "concurrent  powers  rule"  to  define  the  authority  of  local 
governments  exercising  concurrent  jurisdiction  with  the  state 
provides : 

A  local  government  with  self-government  powers  is 
prohibited  the  exercise  of  any  power  in  a  manner 
inconsistent  with  state  law  or  administrative  regu- 
lation in  any  area  affirmatively  subjected  by  law 
to  state  regulation  or  control. 

Two  phrases  in  the  test  were  given  a  definition  by  the  Legislature 
to  limit  judicial  discretion  in  interpreting  the  section  and  to 
provide  local  governments  with  clear  guidelines  in  using  con- 
current authority. 

The  first  definition,  defining  "affirmatively  subjected,"  pro- 
vides : 
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An  area  is  affirmatively  subjected  to  state  control 
if  a  state  agency  or  officer  is  directed  to  establish 
rules  and  regulations  governing  the  matter  or  if 
enforcement  of  standards  or  requirements  established 
by  statute  is  vested  in  a  state  officer  or  agency. 

Licensing  of  dogs,  for  example,  is  not  "affirmatively  subjected 
to  state  control"  under  the  test  because  no  state  agency  has  been 
assigned  regulatory  authority  by  law  to  regulate  that  function. 
If  a  state  agency  were  authorized  to  license  dogs,  a  self-govern- 
ment unit  could  exercise  concurrent  powers  with  the  state  agency 
in  licensing  dogs. 

The  regulations  of  the  self-government  unit  in  areas  where  the 
state  is  also  authorized  to  act  must  be  "consistent"  with  the 
state  law  or  regulation.   A  second  definition  defining  "inconsis- 
tent" provides: 

The  exercise  of  a  power  is  inconsistent  with  state 
law  or  regulation  if  it  establishes  standards  or 
requirements  which  are  lower  or  less  stringent 
than  those  imposed  by  state  law  or  regulation. 

This  means,  for  example,  that  if  the  Legislature  defines  a 
certain  water  quality  standard  in  law  or  authorizes  a  state  agency 
to  prescribe  a  standard  by  rule,  a  self-government  unit  choosing 
to  regulate  water  quality  would  have  to  adopt  and  enforce  a 
standard  that  is  at  least  as  high  as  the  standard  defined  by 
state  law  or  rule. 

The  "inconsistent"  test  applies  only  to  laws  administered  by 
state  agencies  and  not  to  laws  granting  powers  to  local  govern- 
ments.  A  self-government  unit  may  adopt  an  ordinance  inconsistent 
with  a  law  granting  local  governments  the  authority  to  provide  a 
service.   It  may  not,  however,  adopt  an  ordinance  inconsistent 
with  (1)  a  law  authorizing  a  state  agency  to  administer  or 
regulate  a  service,  or  (2)  a  rule  adopted  by  the  agency  in 
implementing  that  authority. 

4 .   Mandatory  Provisions 

Certain  bodies  of  general  law  will  continue  to  apply  to  municipal 
and  county  self-government  units.   These  include: 

--All  state  laws  providing  for  the  incorporation  of 
disincorporation  of  cities  and  towns,  for  the 
annexation,  disannexation  or  exclusion  of  terri- 
tory from  a  city  or  town,  for  the  creation, 
abandonment  or  boundary  alteration  of  counties 
and  for  city-county  consolidation. 

--All  state  laws  authorizing  the  procedures  for 
changing  forms  of  local  government. 

— All  state  laws  establishing  local  government 
legislative  procedures. 
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--All  state  laws  regulating  the  local  elections 
procedures . 

--All  state  laws  regulating  fiscal  administra- 
tion except  laws  establishing  taxes. 

Self-government  municipalities,  for  example,  will  be  subject  to 
the  same  annexation  laws  as  every  other  municipality.   Self- 
government  counties  are  still  required,  as  agents  of  the  state*, 
to  continue  to  perform  any  function  that  the  state  requires  of 
all  counties.   These  duties  include  conducting  elections,  recording 
land  titles  and  water  rights,  and  collecting  certain  state  taxes 
and  fees. 


SUMMARY 


Self-government  powers  may  be  exercised  only  by  ordinance. 
General  state  laws  will  continue  to  apply  to  a  self-government 
unit  until  that  unit  adopts  an  ordinance  (where  not  prohbitied) 
to  exercise  a  self-government  powers. 

This  procedure  permits  a  self-government  unit  to  utilize  general 
state  laws  where  appropriate  and  to  exercise  self-government 
powers  selectively  or  as  needed  rather  than  having  to  adopt  a 
complete  set  of  new  ordinances  governing  administrative  matters 
and  the  delivery  of  services.   Self-government  units  may  be 
content,  for  example,  to  follow  the  entire  general  state  law  on 
local  government  library  services  except  those  portions  dealing 
with  the  powers  of  the  administrative  board.   The  local  govern- 
ment may  adopt  an  ordinance  modifying  only  the  powers  of  the  board 
and  follow  the  remaining  provisions  of  that  law. 

A  self-government  unit  needs  only  to  determine  if  it  is  prohibited 
by  one  of  three  sources  (constitution,  law  or  charter)  from  exer- 
cising any  power.   In  the  absence  of  a  prohibition,  a  local 
government  may  exercise  any  power. 


GENERAL  GOVERNMENT  POWERS 


Under  the  1889  Montana  Constitution,  municipalities  and  counties 
operated  under  a  system  of  delegated  powers,  where  local  govern- 
ments were  authorized  to  exercise  only  those  powers  specifically 
delegated  or  implied  by  law.   The  1972  Constitution  continues  the 
delegated  system  of  local  government  powers  but  authorizes  the 
voters  of  each  local  government  to  adopt  a  plan  of  government 
granting  their  government  self-government  powers,  or  any  power 
not  prohibited  by  the  constitution,  law  or  charter. 


*   See  "Local  Government  Duties" 
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The  initial  step  in  implementing  the  dual  system  of  local  govern- 
ment law  was  completed  on  May  2,  1977.   As  of  that  date,  53  of 
the  state's  56  counties,  and  111  of  its  126  municipalities 
operate  with  general  government  powers.   Eighteen  local  govern- 
ments converted  to  self-government  powers  under  the  Voter  Review 
of  Local  Government. 

General  government  powers  include  the  general  political  powers 
that  governments  must  exercise  to  organize  and  administer  its 
affairs,  i.e.,  enact  ordinances  and  resolutions,  levy  taxes, 
and  appropriate  public  funds.   They  also  include  general  corporate 
powers  that  a  local  government  must  have  to  deliver  services, 
i.e.,  buy  and  sell  property,  contract  and  incur  and  pay  debts. 

The  code  organizes  all  of  the  existing  grants  of  powers  in 
Chapter  5  and  authorizes  local  governments  to  exercise  any  dele- 
gated power  in  conjunction  with  any  service  authorized  by  Chapter 
6.   Currently,  each  law  authorizing  a  local  government  service 
contains  its  own  grant  of  powers  that  may  be  exercised  by  local 
governments  in  providing  that  particular  service.   The  list  of 
powers  contained  in  Chapter  5  of  the  code  represents  all  of  the 
powers  currently  delegated  individually  and  repeatedly  to  local 
governments  by  dozens  of  different  laws.   The  code  retains 
existing  delegations  of  powers  and  allows  the  governing  body  to 
determine  which  of  those  powers  will  be  exercised  in  performing 
each  local  government  service  or  activity. 

Ordinance  Powers  Under  the  1889  Constitution 

The  1889  Constitution  was  completely  silent  on  the  subject  of 
local  government  powers.   Through  subsequent  legislative  enact- 
ments and  judicial  decisions,  municipalities  in  Montana  were 
extended  the  authority  to  adopt  ordinances,  or  local  laws. 
Counties,  on  the  other  hand,  were  deemed  not  to  have  the  power  to 
adopt  ordinances.   [See  Plath  v.  Hi-Ball  Contractors,  Inc.  139 
Mont.  263,  P. 2d.  1021  (1961)] 

Several  factors  account  for  the  silence  of  the  1889  Constitution 
on  the  judicial  rulings  against  legislative  powers  for  counties. 
First,  most  state  constitutions  in  the  United  States  concern 
themselves  with  the  structure  of  local  government,  i.e.,  the  size 
and  composition  of  local  governing  bodies.   In  this  regard,  the 
1889  Constitution  was  much  like  the  constitutions  written  in  other 
states  prior  to  1960.   Second,  the  historical  role  of  counties  was 
to  perform  state  functions,  i.e.,  law  enforcement,  record  keeping 
and  tax  collection,  at  the  local  level  and  not  to  provide  essen- 
tial services,  i.e.,  fire  protection,  water  and  sewer.   Demands 
for  essential,  or  urban- type,  services  could  only  be  addressed  by 
the  state  legislature  and  counties,  therefore,  did  not  need  the 
power  to  enact  ordinances. 

Since  counties  lacked  legislative  powers,  when  the  legislature 
authorized  counties  to  perform  any  urban-type  service,  it  always 
did  so  by  making  a  narrow  and  restrictive  grant  of  authority  and 
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specifying  a  particular  procedure  and  indirect  method  (usually  an 
autonomous  district)  to  deliver  the  service.   County  commissioners 
literally  were  extended  no  decision-making  power  -  thev  were 
required  to  administer  decisions  made  by  the  Legislature. 

The  resulting  difference  between  state  laws  governing  municipal 
services  and  functions  and  county  services  and  functions  is 
fundamental.   Municipalities  are  extended  a  basic  grant  of 
authority  from  the  legislature  and  by  ordinance  determine  the 
procedures  and  methods  by  which  the  service  is  to  be  provided. 
Counties  are  extended  similar  grants  of  power  in  many  areas,  but 
always  with  the  specific  procedures  and  methods  to  be  employed  in 
providing  the  service. 

Simply,  in  the  past  the  legislature  has  specified  what  municipal- 
ities may  do  -  counties  have  been  told  not  only  what  they  may  do, 
but  also  how  they  would  do  it. 

Generally  speaking,  counties  are  not  really  "governments"  at  all, 
if  a  fundamental  characteristic  of  a  government  is  to  make  and 
carry  out  decisions  on  behalf  of  its  inhabitants.   Counties  now 
decide  only  if  a  state  law  will  be  administered  by  the  county. 
The  best  example  of  this  is  the  licensure  of  dogs. 

Chapter  46  of  Title  16,  R.C.M.  1947,  provides  counties  with  the 
authority  to  license  dogs  and  then  spells  out  in  detail  in  fif- 
teen sections  of  law  the  precise  procedures  that  the  county  is 
to  follow  in  administering  the  dog  licensing  program.   After  the 
county  commissioners  adopt  a  resolution  initiating  dog  licensing 
the  county  must  follow  the  detailed  procedures  provided  by  law. 
No  further  decision-making  theoretically  is  needed  and  none  is 
permitted. 

Municipalities  are  authorized  to  license  dogs  in  one  simple  sec- 
tion of  law: 

The  city  or  town  council  has  the  power:  to  license 

the  keeping  of  dogs,  and  provide  for  the  killing  or 

destruction  thereof,  if  found  running  at  large  with- 
out a  license.   (11-939,  R.C.M.  1947) 

Given  this  broad  grant  of  authority,  municipalities  determine  by 
ordinance  the  procedures  and  methods  to  be  employed  in  delivering 
the  service.   In  the  case  of  municipalities,  the  legislature  is 
only  required  to  answer  one  policy  question:   Should  municipali- 
ties have  the  authority  to,  in  this  instance,  license  dogs? 
Statutory  procedures  and  requirements  for  municipal  services  can 
be  kept  at  a  minimum  theoretically,  with  most  policy  and  adminis- 
trative decisions  made  at  the  municipal  level  rather  than  by  the 
legislature.   The  Legislature  has  not  always  seen  fit  to  take 
advantage  of  municipal  legislative  powers  and  has  frequently 
enacted  lengthy  and  detailed  municipal  laws  similar  to  county 
laws. 
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The  effect  of  the  historical  approach  to  county  law  (and  munici- 
pal law  to  a  lesser  extent)  has  been  for  the  Legislature  to  serve 
as  the  real  governing  body  of  the  state's  56  counties  (and  126 
municipalities) .   The  Legislature  makes  the  decisions  regarding 
the  administration  and  funding  of  each  service;  counties  particu- 
larly act  only  to  initiate  the  service  and  to  implement  adminis- 
trative decisions  made  by  the  Legislature. 

While  one  county  may  request  the  Legislature  to  authorize 
an  activity  and  may  draft  the  necessary  legislation 
according  to  the  conditions  within  its  own  jurisdiction,  that 
legislation,  if  enacted,  must  be  followed  by  any  county  in  the 
state  desiring  to  provide  the  same  service.   In  a  state  as  geo- 
graphically, economically  and  socially  diverse  as  Montana,  the 
conditions  that  exist  in  one  county  rarely  exist  in  all  other 
counties.   Because  of  rigid  laws,  the  actual  delivery  of  services 
(level,  frequency)  sometimes  does  not  now  match  the  initial  demands 
for  the  service  only  because  statutory  requirements  interfere  with 
a  more  efficient  and  responsive  method  of  service  delivery.   But 
because  of  the  1889  Constitution  and  judicial  interpretations  of 
the  powers  of  counties,  the  legislature  has  required  all  counties 
to  administer  services  uniformly  as  though  all  counties  possessed 
the  same  resources  and  operated  within  the  same  conditions. 

The  existing  dichotomy  between  municipal  and  county  law  need  no 
longer  be  retained. 

Ordinance  Powers  Under  the  1972  Constitution 

The  1972  Constitution  retains  the  legislative  powers  possessed  by 
municipalities  under  the  1889  Constitution  but  dramatically  alters 
the  ordinance-making  power  of  counties.   Article  XI,  Section  4  of 
the  1972  Constitution  provides:   "A  county  has  legislative ,  admin- 
istrative, and  other  powers  provided  or  implied  by  law."   (Emphasis 
added.)   This  subsection  authorizes  the  Legislature  to  grant 
legislative,  or  ordinance-making,  powers  to  counties.   The  code 
proposes  to  implement  this  constitutional  authorization  in  a 
systematic  fashion. 

The  implementation  of  ordinance-making  powers  partially  accounts 
for  the  huge  reduction  in  the  volume  of  local  government  law 
represented  by  the  code.   (2,500  sections  of  existing  law  are  to 
be  replaced  by  700  proposed  sections.)   The  excessive  detail  in 
existing  law  required  by  Montana's  traditional  system  can  be 
replaced  by  general  grants  of  powers  to  counties  and  municipali- 
ties.  Simple,  straight- forward  grants  of  authority  to  counties 
are  made  by  the  code  -  both  municipalities  and  counties  may  by 
ordinance  provide  the  methods  and  procedures  for  exercising 
granted  powers. 

The  extension  of  authority  to  municipalities  and  counties  through 
common  bodies  of  law  accounts  for  another  part  of  the  reduction 
of  local  government  laws.   Currently,  there  are  two  sets  of  laws 
for  many  services:   one  for  municipalities  and  one  for  counties. 
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County  laws  sometimes  are  identical  to  municipal  laws.   The  term 
"county"  is  substituted  for  "municipal"  and  other  minor  changes 
are  made,  but  generally  the  municipal  authorization  is  merely 
restated  for  counties. 

Since  both  municipalities  and  counties  would  operate  with  ordi- 
nance powers,  there  would  no  longer  need  to  be  two  sets  of  laws 
for  each  local  government  service.   For  example,  one  proposed 
law  on  parks  and  recreation  (Chapter  6,  Part  5,  Sub-Part  2), 
one  on  fire  protection  (Chapter  6,  Part  6,  Sub-Part  2) ,  and  one 
on  water  and  sewage  (Chapter  6,  Part  8,  Sub-Part  2) ,  replaces 
two  or  more  existing  laws  on  these  services.   These  proposed 
laws  are  not  entirely  new,  but  instead  represent  the  common 
characteristics  and  unique  provisions  of  existing  law. 

The  code  vests  all  ordinance-making  powers  in  the  governing  body 
of  each  local  government:   the  county  commission  for  counties 
and  the  city  council  for  municipalities.   It  provides  a  common 
procedure  in  Chapter  3,  Part  3  that  must  be  followed  in  adopting 
ordinances.   All  proposed  ordinances  may  encompass  no  more  than 
one  comprehensive  subject  and  must  be  adopted  by  two  separate 
votes  of  the  governing  body  at  least  twelve  days  apart;  after 
the  first  adoption,  the  proposed  ordinance  must  be  posted  in  a 
public  place  designated  by  ordinance  and  be  made  available  for 
public  inspection.   Following  the  second  adoption,  an  ordinance 
does  not  become  effective  for  at  least  thirty  days. 

Emergency  ordinances  may  be  adopted  at  a  single  meeting,  by  a 
two-thirds  vote,  take  effect  immediately,  and  remain  in  effect 
for  no  more  than  ninety  days.   "Emergency"  is  defined  by  the  code 
as  "an  unexpected  condition  that  exists  which  imminently  affects 
public  health,  welfare,  and  safety."   Municipalities  may  now 
adopt  emergency  ordinances,  but  there  is  no  limitation  on  the 
duration  of  the  effectiveness  of  such  ordinances.   The  proposed 
ninety  day  limitation  is  new.   If  circumstances  dictate  that  an 
emergency  ordinance  be  made  permanent,  a  governing  body  may  enact 
it  as  a  regular  ordinance. 

The  use  of  ordinance  powers  is  used  in  a  variety  of  ways  in  the 
code.   For  example,  an  ordinance  must  be  adopted  to  provide  any 
authorized  service,  to  create,  retain  or  modify  a  board,  to 
define  the  powers  of  a  board,  to  enter  into  interlocal  agreements 
and  to  establish  the  salaries  and  prescribe  the  duties  of  elected 
county  officers.   In  addition,  proposed  ordinances  may  be  sub- 
mitted by  the  governing  body  to  the  electors  (referendum)  or  may 
be  initiated  by  a  petition  of  electors  (initiative)  to  determine 
their  final  adoption.   Existing  ordinances  may  be  subjected  to 
voter  approval  or  cancellation  by  either  method.   Each  of  these 
devices  is  intended  to  temper  capricious  actions  on  the  part  of 
governing  bodies. 

The  extension  of  broad  grants  of  power  to  local  governments  and 
the  elimination  of  statutory  detail  also  raise  concern  that,  if 
the  legislature  is  removed  from  even  basic  policy  questions, 
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local  governing  bodies  will  act  in  complete  absence  of  standards 
and  guidelines.   Both  concerns  are  addressed  by  the  code. 

Each  section  governing  each  type  of  local  government  services  is 
initiated  by  a  statement  of  policy  and  purpose.   Here  the  legis- 
lature states  general  policy  regarding  the  particular  service; 
local  governments  are  required  to  act  within  the  specified  policy 
guidelines  but  retain  the  discretion  to  make  policy  decisions 
regarding  the  administration  of  the  service. 

The  Local  Government  Committee  of  the  1972  Constitutional  Conven- 
tion assessed  the  authorization  of  legislative  power  to  counties 
this  way: 

The  Local  Government  Committee  is  well  aware  of  conten- 
tions that  counties  should  not  exercise  any  legislative 
power  because  the  traditional  county  structure  does  not 
allow  for  clear  separation  of  the  legislative  and  exec- 
utive functions  and  thus  does  not  provide  for  clear 
separation  of  powers.   However,  the  committee  believes 
the  legislature  can  build  safeguards  into  any  grant  of 
legislative  powers  to  counties  to  guard  against  such 
alleged  abuse  of  the  separation  of  powers  concept.   The 
language  of  Section  4,  subsection  1(b)  clearly  hinges 
the  grant  of  legislative  powers  to  counties  on  grants 
from  the  legislature;  no  broad  grant  of  power  is  given 
directly  to  counties  by  this  section. 

The  Committee's  overriding  concern  is  that  Montana 
counties,  through  the  officials  elected  locally,  be 
allowed  to  meet  the  increasing  challenges  of  a  rapidly 
changing  state.   Allowing  the  legislature  to  give 
counties  legislative  power  will  provide  another  tool 
in  coping  with  the  urban  sprawl  outside  incorporated 
municipalities  and  in  eliminating  some  of  the  present 
reasons  feeding  the  growth  of  overlapping  governmental 
jurisdictions  and  special  districts. 

The  code  attempts  to  implement  legislative  powers  by  striking  a 
balance  between  broad  grants  of  power  intended  to  enhance  lati- 
tude in  decision-making  on  the  one  hand  and  arbitrary,  unrepre- 
sentative legislative  sanctions  on  the  other. 

Liberal  Construction 

Article  XI,  Section  4  of  the  state  constitution  provides:   "The 
power  of  incorporated  cities  and  towns  shall  be  liberally  con- 
strued."  Since  this  provision  is  included  in  the  section  con- 
cerned with  general  government  powers,  it  is  a  constructional 
direction  to  the  courts  to  interpret  liberally  general  government 
powers  or  those  powers  delegated  by  the  legislature  to  local 
governments . 
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The  intent  of  this  passage  is  not  to  change  the  relationship  be- 
tween a  local  government  and  its  citizens.   It  is_  intended  to 
modify  the  relationship  between  local  governments  and  the  courts. 

Under  the  1889  Constitution,  Montana  courts,  following  the  legal 
precedents  established  in  other  states,  applied  narrow  and 
restrictive  interpretations  to  the  powers  of  local  governments. 
Most  of  the  case  law  involves  the  powers  of  municipalities. 
"Dillon  Rule,"  or  slight  variations  on  that  rule,  were  the  stan- 
dards against  which  the  powers  of  municipalities  were  judged: 

It  is  a  general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and  can 
exercise  the  following  powers,  and  no  others: 
First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  in  or  inci- 
dent to  the  powers  expressly  granted;  third, 
those  essential  to  the  accomplishment  of  the 
declared  objects  and  purposes  of  the  corporation, 
— not  simply  convenient,  but  indispensable.   Any 
fair,  reasonable,  substantial  doubt  concerning 
the  existence  of  power  is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is  denied. 
Of  every  municipal  corporation  the  charter  or 
statute  by  which  it  is  created  is  its  organic 
act.   Neither  the  corporation  nor  its  officers 
can  do  any  act,  or  make  any  contract,  or  incur 
any  liability,  not  authorized  thereby,  or  by 
some  legislative  act  applicable  thereto.   All 
acts  beyond  the  scope  of  the  powers  granted  are 
void. * 

A  variation  of  this  rule  was  used  first  in  Montana  in  1910  when 
the  Supreme  Court  said: 

The  statute  authorizing  the  creation  of  munici- 
palities is  the  charter  of  their  powers;  and  the 
rule  of  construction  applicable  is  that  they  have 
only  such  powers  as  are  expressly  conferred  and 
such  as  are  necessarily  implied  or  are  indispens- 
able in  order  to  properly  accomplish  the  purpose 
of  their  organization.   Any  fair  and  reasonable 
doubt  as  to  the  existence  of  any  power  is  to  be 
resolved  against  the  corporation  and  the  power 
denied. ** 


*  John  F.  Dillon,  Commentaries  on  the  Law  of  Municipal  Corpora- 
tions ,  5th  Ed.  (Boston:  Little,  Brown  and  Company,  1911)  ,  p. 
142. 

**  State  ex  rel,  Quintin  v.  Edwards,  40  Mont.  287,  303,  106  P. 
696  (1910). 

-38- 


One  consequence  of  these  tests  has  been  for  lawmakers  to  write 
excessively  lengthy  and  detailed  laws  in  an  attempt  to  clearly 
state  their  intent  and  the  powers  being  granted  to  local  govern- 
ments.  By  providing  detail  the  framers  hope  to  prevent  the 
courts  from  obstructing  their  intent  by  applying  a  rigid  inter- 
pretation.  Specificity  has  been  pursued  to  minimize  the  applica- 
tion of  Dillon's  Rule  that  any  power  not  expressly  conferred  or 
fairly  implied  is  denied.   While  seeking  to  resolve  one  dilemma, 
lawmakers  have  unwittingly  created  another. 

Specific  legal  provisions  narrow  the  application  of  legal  reme- 
dies to  real  world  problems.   Detailed  laws  written  to  authorize 
an  activity  in  the  context  of  a  particular  year  or  decade  do  not 
lend  themselves  to  conditions  that  exist  years  or  decades  later. 
Detailed  laws,  unless  revised  regularly,  do  not  recognize  shifts 
in  population,  technological  advances  and  emerging  administrative 
techniques.   Detail  consequently  creates  the  legal  environment  it 
seeks  to  avoid  (unless  every  contingency  can  be  anticipated) . 

Another  consequence  of  Dillon's  Rule  and  its  Montana  derivatives 
has  been  to  serve  as  a  deterrent  to  action  by  local  government 
officials.   While  qualifications  contained  in  the  tests,  such  as 
"necessarily  and  fairly  implied,"  "expressly  conferred,"  and 
"indispensable"  are  not  self-defining  .   The  effect  of  those  guide- 
lines has  been  to  impose  a  burden  of  proof  on  local  governments. 
Unless  a  municipality  could  convincingly  demonstrate  otherwise, 
the  presumption  was  that  it  had  acted  ultra  vires ,  or  beyond  the 
scope  of  power  granted. 

Actual  or  threatened  court  challenges  have  come  to  be  a  factor  in  the 
deliberations  of  city  councils. 

The  liberal  construction  clause  reverses  the  presumption  of 
power  -  whenever  doubt  arises  over  the  existence  of  power,  where 
possible,  the  courts  are  instructed  to  interpret  a  power  as 
residing  in  local  government.   Reasonable  doubt  as  to  the  exis- 
tence of  a  power  is  to  be  resolved  in  favor  of  the  power's  exis- 
tence.  This  does  not  mean  that  every  power  conceivable  must  be 
interpreted  as  residing  within  a  basic  grant  of  power.   Instead, 
it  means  that  in  cases  where  a  power  is  expressly  delegated  and 
other  powers  are  implied  in  the  basic  grant,  the  existence  of 
the  implied  powers  must  be  resolved  in  favor  of  the  power's 
existence.   In  cases  of  reasonable  doubt,  the  presumption  is 
that  local  governments  have  the  authority  to  act. 

The  liberal  construction  clause  terminates  the  need  for  exces- 
sively detailed  laws  designed  to  reduce  judicial  discretion  and 
removes  the  political  deterrent  to  act  when  action  is  deemed 
necessary. 

Since  the  liberal  construction  clause  is  a  direct  constitutional 
directive  to  the  courts,  no  statutory  implementation  is  needed. 
The  courts  are  required  to  apply  this  interpretation  to  local 
government  law  adopted  by  past  and  future  legislatures. 
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SUMMARY 


Under  the  1972  Constitution,  Montana ' s  local  governments  operate 
with  a  dual  system  of  powers.   They  may  continue  to  exercise 
general  government  powers,  or  those  powers  granted  by  the 
legislature,  or  adopt  self-government  powers  and  exercise  any 
power  not  prohibited  by  the  constitution,  law  or  charter. 

The  code,  Title  47A,  contains  both  parts  of  the  dual  system. 
Delegated  powers  that  may  be  exercised  in  providing  any  service 
are  listed  in  Chapters  5  and  6.   The  statutory  limitation  on 
local  government  powers  is  listed  in  Chapter  7. 

All  powers  are  to  be  exercised  by  ordinance.   A  self-government 
unit  will  have  the  discretion  to  exercise  any  power  that  a  general 
power  local  government  is  authorized  to  exercise;  but  it  will  have 
the  additional  discretion  to  exercise  any  additional  power  as  long 
as  it  is  not  prohibited  by  one  of  the  four  categories  in  Chapter  7, 
This  format  is  intended  to  permit  a  self-government  unit  to  con- 
tinue to  operate  under  all  of  the  provisions  of  the  code,  or  to 
decide  to  exercise  an  additional  power  or  institute  a  different 
procedure  by  adopting  an  ordinance.   The  remaining  provisions  of 
Title  47A  would  continue  to  apply  until  similarly  superseded. 
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CHAPTER  VI 
LOCAL  GOVERNMENT  FINANCE 
"Money  answereth  all  things."   Ecclesiastes 

The  fifth  major  element  of  the  code  deals  with  the  subject  of 
local  government  finance.   Cognizant  of  what  services  may  be  pro- 
vided, the  structures  through  which  they  may  be  delivered,  and 
the  powers  that  may  be  exercised  in  conjunction  with  those 
services,  the  next  major  issue  is  how  the  services  are  to  be 
financed.   Chapter  9  contains  all  provisions  governing  financial 
administration,  the  budget  process,  sources  of  revenue  including 
the  use  of  the  property  tax,  and  debt  management. 

Currently  there  are  two  sets  of  laws  governing  every  facet  of 
local  government  finance,  one  set  for  municipalities  and  one  for 
counties.   Like  all  local  government  laws,  the  statutes  governing 
finance  are  fragmented,  detailed  and  repetitive.   In  many  cases, 
the  laws  prevent  the  application  of  modern  finance  management 
techniques  and  consequently  frustrate  innovations  aimed  at 
increasing  efficiency  and  assuring  tax  equity. 

The  principle  problems  facing  Montana  local  governments  in  the 
area  of  finance  are  the  required  use  of  the  property  tax  as  the 
primary  source  of  revenue  and  the  categorical  restraints  placed 
on  the  use  of  the  property  tax. 

A.  REVENUES 


The  principle  source  of  revenue  for  local  governments  in  Montana 
is  and  will  continue  to  be  the  property  tax.   In  order  to  decrease 
the  existing  dependence  on  the  property  tax  and  to  create  the 
potential  for  a  balanced,  mixed  system  of  revenue,  the  code  author- 
izes additional  or  alternative  revenue  sources. 


PROPERTY  TAXES:   OVERDEPENDENCE 


The  current  state  of  local  government  finance  in  Montana  is 
characterized  by  an  overdependence  and  overemphasis  on  the  pro- 
perty tax.   Statistics  compiled  by  the  State  Commission  on  Local 
Government  indicate  that  during  the  past  five  years  total  local 
government  property  tax  revenues  have  increased  by  45.5%.   Unless 
alternatives  to  the  property  tax  are  made  available,  prospects 
point  to  an  ever-increasing  dependence  on  property  taxes. 

No  one  knows  better  than  the  owners  of  single  family  dwellings 
just  how  rapidly  property  taxes  have  accelerated.   As  certain 
property  owners  (principally  agriculture  and  business)  have 
succeeded  in  having  their  property  reclassified  in  lower  classi- 
fications, the  burden  of  taxation  has  steadily  shifted  to  single 
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family  accommodations.   If  services  are  to  be  retained  at  similar 
levels  from  year  to  year,  at  least  the  same  total  of  revenues 
must  be  collected.   (The  total  must  be  adjusted  upward  to  account 
for  inflation.)   If  certain  categories  of  property  are  taxed  at 
lower  rates,  the  taxes  on  the  remaining  categories  must  be  raised 
to  yield  the  same  total  of  revenues.   As  service  levels  are  in- 
creased, single  family  dwelling  taxation  becomes  increasingly 
severe . 

Whenever  the  topic  of  lowering  property  taxes  is  debated,  three 
major  alternatives  are  usually  discussed:   (1)   reducing  or  elimi- 
nating services;  (2)   reclassifying  property  (thus  actually  raising 
taxes  for  some  taxpayers  while  reducing  those  of  others) ;  and  (3) 
providing  additional  or  alternative  sources  of  revenue. 

The  first  method  is  difficult  to  achieve  politically.   Elected 
bodies  at  the  state  or  local  level  find  it  difficult  to  reduce  or 
eliminate  services  in  the  face  of  opposition  from  supporters  of 
particular  services.   With  the  exception  of  state  mandated  pro- 
grams, services  are  only  provided  in  the  first  place  because 
concerned  citizens  convinced  the  community  of  a  need  for  each 
particular  service.   Unless  the  need  for  the  existing  level  of 
service  clearly  no  longer  exists  or  unless  public  opinion  deci- 
sively supports  discontinuing  a  service,  the  same  level  of 
services  is  usually  retained.   A  corollary  issue  involved  in  the 
argument  to  reduce  services  is  to  make  the  service  delivery 
system  more  efficient  by  reducing  administrative  costs.   The  code 
greatly  enhances  the  development  of  innovations  aimed  at  increasing 
productivity  (i.e.,  permitting  local  governments  to  design  admin- 
istrative framework) .   This  approach  to  lowering  taxes  is  effec- 
tive, but  avoids  a  central  point  of  debate:   property  taxes  remain 
as  the  only  substantial  source  of  revenue  for  funding  existing 
programs  and  subsequent  expenditure  increases. 

Program  planning  and  budgeting  and  zero-based-budgeting  also  pro- 
vide methods  for  legislative  bodies  to  assess  alternative  funding 
levels  for  services.   These  techniques,  while  useful  in  helping 
to  determine  adequate  and  affordable  service  levels,  incur  admin- 
istrative expenditures  and  require  a  degree  of  professionalism 
not  readily  recognized  as  necessary  or  desirable  in  Montana. 

The  second  method  requires  action  by  the  Legislature  and  is 
similarly  difficult  to  achieve  politically.   Organized  groups 
fight  for  years  for  preferential  treatment  in  property  taxation. 
If  they  are  successful  in  reducing  the  tax  rate  on  their  property, 
changes  in  property  classification  can  be  achieved  only  after 
bitter  political  controversy.   Since  there  is  no  "free  lunch"  in 
government  finance,  a  reduction  in  one  group's  taxes  is  neces- 
sarily perceived  by  others  as  an  increase  in  their  taxes. 

The  final  method  of  reducing  property  taxes  is  to  provide  addi- 
tional sources  of  revenue.  This  alternative  is  also  subject  to 
political  controversy  but  for  different  reasons  than  the  first 
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two  alternatives.   Additional  sources  of  revenue,  including  local 
option  taxes  and  fees,  are  viewed  as  new  taxes  and  charges  that 
are  added  to  existing  tax  obligations.   Critics  charge  that  unless 
safeguards  are  built  into  this  method,  they  will  pay  new  taxes  in 
addition  to  property  taxes. 

Critics  also  point  out  that  by  authorizing  new  revenue  sources, 
the  issue  of  government  expenditures  goes  unresolved.   Rather 
than  focusing  on  reducing  government  expenditures  to  achieve 
property  tax  relief,  this  method  they  argue  emphasizes  tax  equity 
and  provides  no  incentive  to  reduce  or  hold  the  line  on  expendi- 
tures.  They  insist  that  this  method  be  made  contingent  on  voter 
approval  and  on  requiring  that  for  each  dollar  raised  by  non- 
property  tax  sources,  there  be  a  corresponding  dollar  reduction 
in  property  tax  liability. 

The  Homestead  Exemption  Act  approved  by  the  voters  and  funded  by 
the  Legislature  in  1977  provides  pinpoint  tax  relief  for  single 
family  accommodations.   On  the  basis  of  the  formula  contained  in 
the  Act,  homeowners  receive  up  to  $100  in  tax  relief  for  Fiscal 
Year  1978  and  Fiscal  Year  1979.   Unless  the  formula  is  funded  by 
future  legislative  sessions,  however,  this  tax  relief  effort  will 
prove  to  be  only  temporary. 

Even  if  local  governments  choose  to  retain  the  existing  level  of 
services,  tax  revenues  must  continue  to  increase  to  keep  pace 
with  inflation.   With  annual  inflation  averaging  between  eight 
and  thirteen  percent  over  the  past  five  years  and  no  current 
economic  indicators  suggesting  a  significant  decrease,  local 
governments  must  either  reduce  program  levels  in  an  amount  equal 
to  that  lost  to  inflation  ("hold  the  line"  budget)  or  increase 
expenditures  by  a  percentage  equal  to  inflation. 

Programs  mandated  by  the  state  of  local  governments  result  in 
increased  local  government  expenditures.   Again,  even  if  a  local 
government  decides  to  hold  the  line  on  expenditures,  it  must 
always  contend  with  new  expenses  mandated  by  the  state.   When 
new  expenditures  are  mandated,  local  governments  must  either 
reduce  general  program  levels  in  an  amount  equal  to  the  new 
state  mandated  expenditures  ("hold  the  line"  budget)  or  increase 
expenditures  by  the  amount  equal  to  those  mandated  expenditures. 

A  required  increase  in  tax  revenues  means  increases  in  property 
taxes  for  Montana  local  governments.   Counties  especially  depend 
on  property  taxes  to  provide  revenues  because  no  other  signifi- 
cant local  revenue  sources  are  now  available  to  them.   Munici- 
palities find  themselves  in  only  a  slightly  better  possition 
since,  unlike  counties,  they  can  levy  fees  and  service  charges  to 
supplement  property  tax  revenues. 
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LOCAL  OPTION  TAKES 

In  order  to  provide  (1)  additional  revenue  sources  to  fund  in- 
creased expenditures  due  to  new  programs  and  inflation   and  (2) 
alternative  revenue  sources  to  replace  a  portion  of  the  existing 
property  tax  burden,  the  code  contains  four  local  option  taxes. 
The  proposed  local  option  taxes  include  income  tax,  motor  vehicle 
license  fee,  motel/hotel  accommodations  and  motor  fuels  taxes. 

Each  of  these  taxes  is  a  local  option  tax,  requiring  voter  appro- 
val in  the  municipality  or  county  in  which  they  are  to  be  levied. 
The  code  does  not  mandate  the  use  of  these  taxes.   Instead  it 
makes  them  available  to  local  governments  in  order  that  they  may 
utilize  them  as  additional  or  replacement  revenue  sources. 

The  code  does  not  require  a  dollar-for-dollar  replacement  of 
property  tax  revenues  with  local  option  tax  revenues.   Consistent 
with  the  theme  of  the  code  that  locally  elected  legislative  bodies 
know  what  decisions  can  best  address  existing  conditions,  the 
decision  regarding  whether  the  local  option  taxes  are  to  be  used 
as  replacement  or  additional  revenue  sources  is  left  to  the  city 
council  or  county  commission  levying  the  tax. 

The  process  for  submitting  the  local  option  taxes  to  a  vote  may 
be  initiated  in  two  ways:   by  a  petition  of  fifteen  percent  of 
the  electors  subject  to  the  tax  proposed  or  by  a  resolution  of 
the  governing  body.   A  vote  on  establishing  a  local  option  tax 
may  be  held  only  during  local  government   primary  or  general 
elections  and  may  be  held  no  more  than  once  during  a  fiscal  year. 
An  affirmative  vote  of  a  majority  of  those  voting  on  the  issue  is 
required  for  ratification. 

Each  local  option  tax  prescribes  a  range  of  taxation  from  zero  up 
to  the  specified  maximum.   A  local  government  authorized  by  its 
voters  to  levy  a  tax  may  levy  the  tax  at  any  point  within  the 
range  up  to  the  maximum.   For  example,  a  motor  fuels  tax  of  up  to 
two  cents  per  gallon  may  be  levied.   A  local  government  may  levy 
the  two  cent  maximum  per  gallon  or  any  percentage  of  the  maximum, 
i.e.  ,  .50   or  1jz<. 

Each  local  option  tax  designates  the  jurisdiction  in  which  a  tax 
may  be  levied:   countywide  only,  or  by  a  municipality  and/or  a 
county  in  the  unincorporated  portion  of  its  jurisdiction.   Taxes 
collected  countywide  are  to  be  distributed  according  to  an  interlocal 
agreement  or  a  formula  contained  in  the  code. 

Local  Option  Income  Tax 

A  local  option  income  tax  of  up  to  20%  of  an  individual's  state 
income  tax  liability  is  authorized  in  47A-9-405.   The  tax  may  be 
levied  countywide  only  after  voter  approval.   Its  proceeds  are  to 
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be   collected   by   the   Department   of   Revenue   and   returned   on   a 
quarterly  basis   by   the   Department   of   Community  Affairs    to   each 
county   imposing   the    tax.      The   county    finance   administrator   then 
distributes    the    receipts   among   the    local   governments    (incorporated 
municipalities    and   county)    in   the   county   according   to   a    formula 
determined   locally   and   prescribed   in   an   interlocal   agreement.       In 
the   absence   of   an    interlocal   agreement,    the   proceeds   would  be 
distributed   among   the    local   governments    in   the   county   according 
to    this    formula: 

(1)  One-half   of   the   proceeds   are    to  be   distributed   to 
each    local   government    in   the    same   proportion   that 
its   total    state    income    tax   collection   bears   to   the 
total    state    income   tax   collected   in   the   county. 
Municipal    taxpayers   are    those   residing   within 
municipal    limits    and   county   taxpayers   are   those 
residing   in   unincorporated   areas   of   the   county. 

(2)  The   balance   of   the   proceeds   are   distributed   to 
each   local   government    in   the    same   proportion   that 
its   population   bears   to   the   total   county   popula- 
tion.     Municipal   population    includes    individuals 
residing  within  municipalities   and   county   popula- 
tion   includes    those    individuals    residing    in   unin- 
corporated  areas   of   the   county. 

For   example,    the    state    collects      $1,000,000    in    state    income   tax 
from  County  A,    $300,000    from   the   county's   only   incorporated 
municipality.      The   total   county   population    is    5,000   with    3,000 
individuals   residing  within   the   municipal    limits.      If   County  A 
levies   a    5%    local    income   tax   and   that   tax   generates    $50,000,    the 
total   proceeds    are    first  divided    in   half.       $25,000    is   distributed 
on    a   proportion   of   total    tax   collection   and   $25,000   on   a   propor- 
tion  of   total   population. 

Tax   collection   portion: 

Municipal    share    =   Municipal   tax   collection      =      $300,000   =   2     x    $25,000   =    $7,500 
Total    county   tax   collection         1,000,000       10 

County   share   =   County   tax    collection    i n 

unincorporated   area  =      $700,000  =    7_     x   $25,000  =    $17,500 

Total    county   tax    collection        1,000,000       10 

Population    portion: 

Municipal    share   =        Municipal  population      =    3 ,000   =    3_  x    $25,000   =    $15,000 
Total   county  population        5,000        5 

County    share   =   County  population    in   unincorporated   area   =    2 ,000   =    2_  x    $25,000   =    $10,000 
Total    county  population  5,000         5 
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Totals: 

Municipal  share  =  $  7,500  +  $15,000  =  $22,500 
County  share  =  $17,500  +  $10,000  =  $27,500 

The  rate  of  the  tax  to  be  levied  can  be  set  either  by  the  voters 
at  the  time  of  the  ratification  vote  or  may  be  set  by  ordinance 
following  voter  approval  and  must  be  certified  to  the  Department 
of  Revenue  by  October  1.   The  tax  becomes  effective  in  the  calen- 
dar year  following  its  ratification. 

If  the  local  income  tax  is  approved  by  the  voters,  the  tax  may  be 
levied  only  on  a  countywide  basis.   The  rate  of  taxation  would  be 
applied  against  the  state  income  tax  liability  of  each  taxpayer 
in  the  county  and  the  proceeds  of  the  tax  distributed  according 
to  an  interlocal  agreement  or  the  formula  provided  in  law. 

Local  Option  Motor  Vehicle  License  Fee 

A  motor  vehicle  license  fee  of  up  to  50%  of  the  license  fee 
established  by  state  law  may  be  levied  by  a  municipality  only  on 
vehicles  registered  within  its  limits  and  by  a  county  only  on 
vehicles  registered  in  its  unincorporated  areas.   Section  53-122, 
R.C.M.  1947,  contains  a  motor  vehicle  registration  fee  schedule 
which  provides  that,  depending  on  the  weight  of  the  vehicle,  a 
payment  of  a  $5.00  or  $10.00  fee  is  required.   The  local  option 
tax  of  up  to  50%  fee  could  be  levied  against  the  $5.00  or  $10.00 
charge  only  after  an  affirmative  vote  of  those  voting  on  the 
question . 

For  example,  if  the  voters  of  Municipality  A  approve  a  10%  motor 

vehicle  license  fee,  all  vehicles  under  2,850  pounds  would  pay 

the  required  $5.00  fee  to  the  state,  plus  $.50  to  the  municipality. 

In  conformity  with  the  Highway  Revenue  Non-diversion  section  of 
the  1972  Constitution  (Article  VIII,  Section  6),  revenues  from 
this  fee  are  to  be  used  only  for  the  construction  and  repair  of 
trafficways,  enforcement  of  traffic  safety,  driver  education, 
tourist  promotion,  and  administrative  collection  costs  within  the 
municipal  limits  of  a  municipality  levying  the  fee  or  in  the 
unincorporated  area  of  a  county  levying  the  fee. 

The  local  government  levying  the  fee  is  responsible  for  its 
administration . 

Under  the  provisions  of  this  local  option  tax,  either  a  county 
or  a  municipality  may  both  lew  the  license  fee  within  their 
jurisdictions,  only  a  county  in  its  jurisdiction   or  only  a 
municipality  in  its  jurisdiction.   Double  taxation  by  both  a 
county  and  a  municipality  is  not  permitted.   Only  those  residing 
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in  the  jurisdiction  where  vehicles  would  be  subject  to  the  fee 
vote  on  the  question  of  establishing  the  fee. 

Local  Option  Hotel/Motel  Accommodations  Tax 

A  local  option  tax  on  the  use  of  hotel  and  motel  facilities  of  up 
to  10%  of  the  room  rental  may  be  levied  after  an  affirmative  vote 
of  those  voting  on  the  question.  Municipalities  may  cause  the 
tax  to  be  levied  only  on  hotel/motel  facilities  within  its  limits 
and  counties  may  cause  the  tax  to  be  levied  on  similar  facilities 
only  in  the  unincorporated  area  of  the  county. 

Facilities  whose  daily  rental  would  be  subject  to  this  tax  are 
defined  in  Section  34-302,  R.c.M.  1947,  and  includes  motels,  hotels,  inns, 
motor  courts,  tourist  courts,  public  lodging  houses,  or  places 
where  sleeping  accommodations  are  furnished  for  a  fee  to  transient 
guests  with  or  without  meals. 

For  example,  if  the  voters  in  Municipality  A  approve  a  hotel/motel 
tax  of  2%,  each  of  the  appropriate  facilities  in  its  limits  would 
attach  a  2%  tax  on  its  daily  room  rentals.   The  total  charge  on  a 
$20.00  room  would  be  $20.40  ($20.00  +  ($20.00  x  .02)  =  $20.00  + 
40^5)  . 

Like  the  motor  vehicle  license  fee,  both  a  county  and  municipality 
may  levy  the  motel/hotel  tax  within  their  jurisdictions,  only  a 
county  in  its  jurisdiction  or  only  a  municipality  in  its  juris- 
diction.  Voters  in  incorporated  areas  vote  on  the  question  of 
establishing  the  tax  within  municipalities,  while  only  voters  in 
unincorporated  areas  vote  to  establish  a  tax  on  facilities  out- 
side of  municipalities. 

Local  Option  Fuels  Tax 

A  local  option  fuels  tax  of  up  to  2£   per  gallon  may  be  levied 
countywide  after  an  affirmative  vote  of  county  voters  voting  on 
the  question  of  establishing  the  tax.   Fuels  exempted  from  taxa- 
tion under  state  law  (i.e.,  those  used  in  conjunction  with 
agriculture)  retain  their  exemptions  under  this  local  option  tax. 

All  retail  fuels  sales  in  a  county  would  be  subject  to  the  tax 
established  by  the  voters.   Prior  to  the  imposition  of  the  tax, 
the  governing  bodies  of  the  county  and  any  municipalities  in  the 
county  are  required  to  adopt  an  interlocal  agreement  specifying 
the  manner  of  collecting,  administering  and  distributing  the  motor 
fuels  tax  proceeds.   The  county  and  municipal  governing  bodies  of 
each  county  can,  therefore,  devise  their  own  distribution  formula 
and  may  base  it  on  any  criteria  (i.e.,  total  road  mileage,  total 
paved  mileage,  population,  etc.)  deemed  appropriate.   The  inter- 
local agreement  may  be  modified  by  agreement  of  the  governing  bodies. 
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The  code  cites  the  constitutional  provision  which  states  that 
revenues  from  taxes  on  fuels  must  be  used  for  construction  and 
repair  of  trafficways,  enforcement  of  traffic  safety,  driver 
education,  tourist  promotion,  and  to  cover  administrative 
collection  costs. 

The  local  option  fuels  tax  may  be  levied  countywide  after  an 
affirmative  vote.   The  proceeds  of  the  tax  are  to  be  distributed 
according  to  an  interlocal  agreement  between  the  county  and 
municipal  governing  bodies  and  may  be  used  only  for  those  pur- 
poses specified  in  the  constitution. 

PROPERTY  TAX  -  MILL  LEVIES  AND  PRIORITIES 

Single-Purpose  Levies 

Historically  whenever  the  Legislature  has  authorized  a  service  or 
activity,  it  has  usually  specified  the  property  tax  as  the  source  of 
revenue  and  attached  an  accompanying  limit  on  the  use  of  the 
property  tax  for  each  particular  service  or  activity.   As  a  result, 
mill  levy  limits  abound. 

There  are  now  38  distinct,  single-purpose  mill  levies  for  counties. 
The  limits  range  from  25  mills  for  the  general  fund  of  first, 
second  and  third  class  counties  to  3  mills  for  libraries  to  1  mill 
for  county  museum  and  senior  citizen  services. 

There  is  no  precise  total  on  the  maximum  number  of  mills  that 
counties  may  now  levy.   In  addition  to  twenty-eight  funds  which 
have  prescribed  numerical  mill  levy  limits,  other  expenditures, 
such  as  comprehensive  insurance,  Public  Employees  Retirement 
System,  debt  service  and  judgments  against  the  local  government, 
have  distinct  levies  with  limits  that  are  tied  to  conditions 
specified  by  statute.   For  example,  counties  have  the  authority 
to  levy  an  annual  property  tax  in  the  amount  necessary  to  pay 
the  premium  for  comprehensive  insurance.   Counties  may  also  levy 
a  number  of  mills  in  the  amount  necessary  to  pay  for  judgments 
against  the  county. 

Municipalities  may  choose  to  operate  in  one  of  two  mill-levy 
systems:   the  single-purpose  system  similar  to  the  county  system 
or  the  all-purpose  system. 

Under  the  single-purpose  system,  municipalities  are  authorized  to 
levy  31  distinct  levies.   The  mill  levy  limits  established  by 
law  range  from  24  mills  for  the  general  fund  to  12  mills  for 
streets  and  alleys  to  1  mill  for  health  and  ambulance  services. 

As  with  counties,  there  is  no  precise  total  on  the  maximum  number 
of  mills  that  municipalities  may  levy.   In  addition  to  the  23 
funds  for  which  numerical  mill  levy  limits  are  prescribed, 
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8  categories  of  expenditures  are  limited  by  conditions  provided 
by  law.   For  example,  there  is  no  limit  whatever  on  the  number  of 
mills  that  may  be  levied  for  cemetery  services.   A  municipality 
may  also  levy  the  number  of  mills  necessary  to  pay  the  premiums 
on  group  insurance  policies  for  public  employees. 

The  single-purpose  system  requires  the  Legislature  to  make  38 
decisions  concerning  the  use  of  the  property  tax  by  56  counties 
and  31  decisions  for  126  municipalities.   At  least  several  bills 
are  introduced  during  each  legislative  session  to  adjust  individ- 
ual mill  levies  upward.   These  bills  are  necessary  because  of  the 
decreased  value  of  a  mill  in  some  jurisdictions  or  due  to  dramatic- 
ally increased  costs  in  some  service  areas  (i.e.,  ambulance  and 
health  services)  which  can  no  longer  be  funded  within  the  pre- 
scribed limits.   Preoccupied  with  the  justification  for  raising 
the  limits  on  individual  levies,  the  Legislature  is  never  able  to 
address  the  impact  on  the  increase  of  individual  levies  on  the 
total  of  all  levies  combined. 

Another  problem  encountered  under  the  single-purpose  system  is 
that  the  Legislature  unnecessarily  interferes  with  locally  elected 
governing  bodies  in  the  identification  and  funding  of  priority 
programs.   If  a  community  agrees  that  a  higher  level  of  a  particu- 
lar service  is  desirable,  it  may  only  fund  the  service  up  to  a 
maximum  level  specified  by  the  state  even  if  property  owners  are 
willing  to  pay  more  in  order  to  provide  an  adequate  level  of 
service.   A  reduction  in  one  mill  levy  at  budget  time  cannot  be 
represented  by  a  corresponding  increase  in  another  levy  if  that 
levy  is  at  its  limit.   So  while  a  community  may  decide  that  in 
order  to  provide  adequate  services  it  must  raise  taxes  absolutely 
or  hold  taxes  constant  while  adjusting  individual  services,  it 
may  act  only  within  the  narrow  restraints  placed  on  individual 
mill  levies  rather  than  on  the  total  number  of  mills  that  may  be 
levied. 

Existing  Ail-Purpose  Levy 

Recognizing  its  inability  to  make  such  detailed  decisions  on 
behalf  of  municipalities,  in  1965  the  Legislature  provided 
municipalities  with  the  option  of  continuing  to  operate  under 
the  single-purpose  mill  levy  system  or  to  convert  to  an  all- 
purpose  mill  levy  system. 

84-4701.1.   All-purpose  levy  authorized.   It  is  the 
purpose  of  this  act  to  authorize  and  empower  the  cities 
and  towns  of  the  state  of  Montana,  at  their  option,  to 
make  an  all-purpose  annual  mill  levy  in  lieu  of  the 
multiple  levies  now  authorized  by  the  statutes  of 
the  state  of  Montana.   The  all-purpose  mill  levy 
shall  not  include  the  levies  imposed  for  bonded  in- 
debtedness, to  pay  judgments,  or  special  improvement 
district  revolving  funds  of  municipalities,  which 
levies  may  be  made  in  addition  to  the  all-purpose 
levy  as  provided  in  section  84-4701.6,  R.C.M.,  1947. 
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This  act  shall  not  be  construed  as  repealing  those 
statutes  providing  for  multiple  separate  levies. 

As  of  January  1,  1977,  105  of  the  state's  126  municipalities  had 
converted  to  the  all-purpose  mill  levy  system.* 

The  all-purpose  system  still  requires  legislative  oversight  but 
requires  the  Legislature  to  make  one  major  decision  rather  than  dozens  of 
decisions  regarding  the  use  of  the  property  tax.   It  requires  the 
Legislature  to  establish  and  adjust  the  total  number  of  mills 
that  may  be  levied  for  general  purposes  and  permits  local  govern- 
ments to  determine  the  number  of  mills  to  be  levied  for  individual 
programs.   The  total  of  the  individual  levies  cannot  exceed  the 
total  placed  on  the  all  purpose  levy  by  the  Legislature. 

The  current  total  of  the  municipal  all-purpose  levy  is  65  mills, 
not  including  levies  for  bonded  indebtedness,  judgements  and 
special  improvement  district  revolving  funds.   The  1965  authori- 
zation was  clear:   municipalities  could  levy  65  mills  for  general 
purposes,  plus  additional  mills  for  funding  bonded  indebtedness, 
judgments  and  special  district  revolving  funds. 

In  a  separate  development,  in  order  to  require  the  Legislature  to 
provide  for  the  financing  of  state  mandated  services,  the  1974 
Legislature  enacted  a  law  requiring  the  Legislature  to  include  a 
method  of  financing  for  each  service  or  program  mandated  by  the 
state.   (See  Section  43-517,  R.C.M.  1947.)   While  the  intent  of 
this  law  was  to  add  an  additional  distinction  between  services 
to  be  funded  within  the  65  all-purpose  mill  levy  and  those  to  be 
funded  by  levies  in  addition  to  the  all-purpose  levy,  its  imple- 
mentation by  subsequent  legislative  sessions  in  individual 
situations  has  been  sufficiently  ambiguous  to  create  confusion. 

In  1976  the  Attorney  General  ruled  that  municipalities  operating 
with  the  all-purpose  levy  could  not  exceed  the  65  mill  limit  to 
finance  city  responsibilities  unless  the  levies  in  excess  of  65 
mills  are  "specifically  exempted"  by  the  all-purpose  authorization 
(84-4701.1,  R.C.M.  1947)  or  by  the  language  of  the  individual  laws 
authorizing  or  requiring  the  funding  of  certain  programs.   He 
implied  that  Section  43-517,  R.C.M.  1947,  by  itself  did  not  autho- 
rize exemptions. 

For  example,  the  state-mandated  payments  for  group  health  insurance 
premiums  for  police,  firefighters  and  other  public  employees  had 
not  been  "specifically  exempted"  from  the  all-purpose  mill  levy 


Still  using  the  single-purpose  mill  levy  system  on  that  date 
were:   Bearcreek,  Big  Sandy,  Brockton,  Choteau,  Deer  Lodge, 
Dillon,  Flaxville,  Hardin,  Hingham,  Hinsdale,  Judith  Gap,  Kevin, 
Livingston,  Moore,  Nashua,  Neihart,  Poplar,  Roundup,  Walkerville 
Wibaux  and  Winifred.   See  Montana  Property  Taxation,  Montana 
Taxpayers'  Association,  Helena,  (January ,  1977) ,  pp.  13  -  16. 
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and  therefore  the  Attorney  General  held  that  those  premiums  must 
be  funded  from  the  6  5  all-purpose  mill  levy. 

This  opinion  means  that  any  service  or  activity  not  "specifically 
exempted"  by  the  all-purpose  authorization  or  subsequent  separate 
ligislative  exclusions  must  be  funded  within  the  65  mill  limit. 

After  the  authorization  of  the  all-purpose  method,  the  Legislature 
did  not  always  clearly  indicate  whether  newly-authorized  services 
or  obligations  were  to  be  funded  within  the  65  all-purpose  levy  or 
by  levies  in  addition  to  the  all-purpose  levy.   Levies  that 
apparently  may  be  levied  in  addition  to  the  all-purpose  levy 
because  they  are  "specifically  exempted"  include  levies  for 
comprehensive  insurance,  municipal  board  of  health,  municipal 
share  of  city-county  health  services,  and  study  commission 
activities.   The  problem  is  that  still  other  laws  enacted  by  the 
Legislature  after  1965,  which  appear  to  provide  levies  in  addi- 
tion to  the  65  all-purpose  mill  levy,  contain  ambiguous  language 
that  raises  doubt  whether  the  levy  is  actually  "specifically 
exempted"  from  inclusion  in  the  all-purpose  levy.   In  summarizing 
his  opinion,  the  Attorney  General  wrote: 

Exceptions  other  than  those  found  within  section 
84-4701.1  are,  in  some  instances,  contained  in 
subsequent  legislation.   For  example,  section  16- 
5113  providing  for  the  financing  of  local  govern- 
ment study  commissions  specifically  states  that 
the  tax  levy  to  finance  the  operation  of  that 
commission  "may  be  levied  by  a  municipality  in 
addition  to  the  all-purpose  levy. ..." 
(Emphasis  supplied.) 

In  the  absence  of  such  specific  language,  it  is  my 
opinion  that  those  cities  utilizing  the  all-purpose 
levy  cannot  exceed  the  65  mill  limit  in  order  to 
meet  increased  obligations.   If  the  65  mill  limit 
is  not  sufficient  to  meet  increased  responsibilities, 
the  city  should  abandon  the  all-purpose  levy  and 
utilize  separate  levies  until  such  time  as  the  legis- 
lature either  raises  the  limit  or  exempts  additional 
functions  from  inclusion  in  the  all-purpose  levy.* 

Despite  the  efforts  of  the  Legislature  to  authorize  two  categories 
of  exemptions  to  the  all-purpose  mill  levy  (discretionary  expendi- 
tures by  84-4701.1  and  mandatory  expenditures  by  43-517,  R.C.M. 
1947) ,  the  1976  Attorney  General  opinion  requires  at  least  one 
type  of  state  mandated  expense  to  be  funded  within  the  all-pur- 
pose levy  because  the  Legislature  did  not  'specifically  exempt?' 
the  mill  levy  from  the  all-purpose  authorization.   The  effect  of 
this  opinion  has  principally  disrupted  the  budgets  of  those 
municipalities  that  were  at  or  near  the  65  mill  limitation. 
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Assume,  for  example,  Municipality  A  was  levying  65  mills  for 
general  purposes  and  3  mills  for  group  insurance  at  the  time  the 
Attorney  General  opinion  was  issued.   The  Attorney  General's 
opinion  effectively  required  Municipality  A  to  reduce  expenditures 
for  general  purposes  by  3  mills,  so  that  the  total  mills  levied 
for  general  purposes  and  payment  of  the  group  health  insurance 
premium  did  not  exceed  65  mills. 

By  authorizing  the  all-purpose  levy,  the  Legislature  reduced  the 
likelihood  of  its  interfering  in  the  funding  of  local  priorities. 
The  confusion  caused  over  the  funding  of  mandatory  services  re- 
quires immediate  treatment  sinch  many  municipalities  are  at  the 
65  mill  limit  only  because  of  state  mandates  and  find  their 
financial  priorities  disrupted  under  current  legal  conditions. 
The  situation  also  requires  statutory  clarity  in  authorizing 
the  all-purpose  mill  levy  and  exceptions  to  that  levy.   The  code 
provides  this  clarity. 

Proposed  All-purpose  Levy 

The  code  proposes  that  all  of  the  state's  counties  and  the  twenty- 
one  municipalities  still  operating  under  the  single-purpose 
system  convert  to  the  all-purpose  system.   This  recommendation, 
if  enacted,  would  eliminate  the  need  for  the  Legislature  to  adjust 
some  59  individual  mill  levies  that  can  be  levied  jurisdictionwide 
(33  for  counties  and  26  for  municipalities) .   The  Legislature 
would  then  have  to  review  and  adjust  two  all-purpose  mill  levy 
totals  (55  mills  for  counties  and  65  mills  for  municipalities, 
plus  eleven  specific  mill  levies  in  addition  to  the  all-purpose 
levy. ) 

The  Legislature  would  still  have  the  responsibility  to  control 
the  use  of  the  property  tax,  but  it  would  not  have  to  determine 
that  maximum  use  of  that  tax  for  libraries,  fairs,  airports, 
recreation  and  dozens  of  other  services.   Local  legislative  bodies 
would  determine  an  adequate  level  of  funding  for  each  program  - 
the  total  number  of  mills  to  fund  all  individual  programs  could 
l^il^ure1:116  total  of  the  all  purpose  levy  established  by  the 

The  code  clearly  specifies  which  levies  are  exemptions  to  the 
all-purpose  levy,  or  which  may  be  levied  in  addition  to  the  all- 
purpose  levy. 

In  addition  to  the  55  all-purpose  mill  levy,  under  the  code  coun- 
ties may  levy  up  to  18  mills  in  the  unincorporated  areas  of  the 
county  for  constructing,  maintaining  and  improving  roads  (but  not 
bridges) .   Under  existing  law  and  under  the  code  counties  are 
responsible  only  for  roads  in  unincorporated  areas  and  under 
current  law  depending  on  the  class  of  county,  counties  may  levy 
12  mills  (1st,  2nd  and  3rd  class)  or  15  mills  (4th,  5th,  6th  and 
7th  class) .   The  proposed  increase  is  justified  due  to  the  dramatic 
rise  in  road  construction  equipment  and  operation,  coupled  with  a 
decline  in  the  value  of  a  mill  in  some  rural  counties. 
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In  addition  to  the  county  55  all-purpose  mill  levy  and  the  munici- 
pal 65  all-purpose  mill  levy,  these  levies  are  authorized: 

up  to  4  mills  for  the  fire  department  association  relief 
fund  ; 

up  to  2  mills  for  emergency  purposes  specified  in  47A-9- 
215; 

up  to  8  mills  for  cultural  and  education  services; 

sufficient  mills  to  pay  for  all  interest  and  principal 
of  general  obligation  bonds  that  will  become  due  and 
payable  during  the  ensuing  fiscal  year; 

sufficient  mills  to  pay  for  any  judgment  against  the 
local  government  (prorated  over  three  years) ; 

sufficient  mills  to  maintain  a  local  improvement  dis- 
trict revolving  fund  in  an  amount  not  exceeding  the 
equivalent  of  one  year's  principal  and  interest  on 
outstanding  local  improvement  district  bonds; 

sufficient  mills  to  pay  premiums  for  comprehensive 
insurance; 

sufficient  mills  to  fund  services  within  subordinate 
service  districts  but  not  to  exceed  maximum  mill  levy 
established  in  the  ordinance  creating  the  district; 

voted  mill  levy; 

up  to  3  mills  for  municipalities  for  the  police 
reserve  fund;  and 

up  to  4  mills  for  municipalities  for  the  group 
insurance  premiums  of  firefighters  and  law  enforce- 
ment officers. 

All  of  these  levies  with  the  exception  of  the  8  mill  levy  for 
cultural  and  educational  services  (which  was  added  by  the  House 
Local  Government  Committee)  and  the  4  mills  for  a  county  fire 
relief  association  fund  are  currently  authorized  with  varying 
degrees  of  clarity  as  additional  mill  levies  to  the  all-purpose 
levy. 

The  authority  to  levy  4  mills  for  the  fire  relief  fund  is  extended 
to  counties  because  the  code  authorizes  counties  to  provide  fire 
services  directly  and  so  for  the  first  time  a  county  may  have  a 
fire  department. 

The  authorization  for  local  governments  to  establish  the  mill 
levy  limit  for  subordinate  service  districts  eliminates  the 
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existing  requirement  for  the  Legislc.Lure  to  adjust  mill  levy  limits 
for  ten  county  districts  (Cemetery;  Mosquito  Control;  Planning  and 
Zoning  Commission;  Fire  Protection;  Rodent  Control;  Sanitary  and 
Storm  Sewer;  Television;  Refuse  Disposal;  Rural  Special  Improvement; 
and  Maintenance  of  Improvement)  and  for  eight  municipal  districts 
(Noxious  Weed;  Garbage  Removal;  Water,  Sewer  and  Gas  Pipe  Connec- 
tion; Street  Sprinkling;  Special  Lighting;  Flood  Control;  Boulevard 
and  Trees;  and  Special  Improvement) .   The  mill  levy  limit  for  these 
and  any  other  subordinate  service  districts  is  to  be  established 
locally  by  ordinance  during  the  creation  of  the  district. 

The  code  restates  and  strengthens  existing  provisions  regarding 
the  funding  of  state  mandated  services.   (See  47A-9-402.)   Whenever 
the  Legislature  mandates  a  service  or  facility  of  local  governments 
in  the  future,  it  must  provide  a  specific  means  to  finance  the 
service  by  either: 

(1)  increasing  the  all-purpose  levy; 

(2)  authorizing  mill  levies  in  addition  to  the  all-purpose 
levy;  or 

(3)  providing  state  moneys  to  local  governments  required 
to  provide  the  service. 

Local  governments  are  authorized  to  refuse  to  comply  with  any  law 
which  does  not  meet  these  criteria.   These  conditions  do  not  apply 
to  laws  which  necessitate  an  additional  expenditure  of  funds  which 
is  incidental  to  the  main  purpose  of  the  law.   For  example,  this 
provision  would  impose  a  responsibility  on  the  Legislature  to 
provide  for  a  means  of  financing  emergency  medical  services  if  they 
were  mandated  by  the  state;  but  it  would  not  require  the  Legislature 
to  provide  a  means  of  financing  a  simple  requirement  that  counties 
provide  the  state  with  a  record  of  land  transfers. 

The  intent  of  this  section  is  to  focus  the  attention  of  the 
Legislature  on  the  ticklish  matter  of  financing  state  mandated 
programs.   For  example,  if  the  Legislature  requires  the  delivery 
of  a  new  service  and  a  local  government  needs  to  levy  one  mill  to 
fund  that  service,  that  action  effectively  removes  the  equivalent 
one  mill  from  taxation  for  local  governments  unless  additional  taxing 
authority  is  provided.   The  code  requires  the  Legislature  to  provide 
additional  taxing  authority  for  local  governments  by  increasing  the 
all-purpose  levy,  to  provide  additional  taxing  authority  for  the 
state  mandated  services,  or  to  provide  funds  to  finance  the  man- 
dated service. 
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B.  FINANCE  ADMINISTRATION 


Part  1  of  Chapter  9  delineates  the  responsibilities  of  the  state 
and  local  governments  in  local  government  finance  administration. 
The  code  requires  the  Department  of  Community  Affairs  to  provide 
technical  assistance  to  local  governments  in  the  area  of  local 
government  finance.   Other  functions  assigned  to  the  Department 
of  Community  Affairs  include:   designing  a  system  of  internal  con- 
trols, coordinating  the  utilization  of  data  processing  systems  for 
all  local  government  purposes,  and  providing  local  governments 
with  uniform  fund  structure  and  chart  of  accounts. 

The  state  currently  has  the  authority  to  promulgate  rules  that 
regulate  local  government  finance.   The  code  provides  for  local 
government  representation  in  the  development  of  their  rules  by 
mandating  the  creation  of  a  Local  Government  Finance  Advisory 
Council  comprised  of  state  and  local  government  officials  and 
employees  familiar  with  local  government  finance  administration. 
The  Council  would  be  authorized  to  review  all  rules  proposed  by 
any  state  agency  concerning  local  government  financing,  budget- 
ing, accounting  and  reporting  systems  prior  to  their  adoption. 

The  code  streamlines  the  expenditure  process  by  eliminating  the 
requirement  that  local  governments  use  verified  claims.   In  the 
future,  invoices  will  provide  sufficient  evidence  that  a  service 
or  product  has  been  delivered.   The  code  encourages  the  use  of  a 
purchase  order  system  to  protect  the  public  moneys  and  requires 
a  cash  management  plan. 

In  order  to  assist  local  governments  in  the  efficient  management 
of  local  resources,  the  code  authorizes  greater  latitude  in  the 
investment  of  public  funds.   Local  governments  may  continue  to 
use  the  method  of  ratable  distribution  or  to  invest  public  funds 
in  the  same  manner  as  the  state  invests  public  moneys. 

Purchasing  requirements  have  been  modified  to  allow  local  govern- 
ments to  make  direct  purchases  of  up  to  $5,000.   Current  law  limits 
a  direct  purchase  to  $4,000.   Solicited  bids  for  both  counties  and 
municipalities  may  not  exceed  $10,000;  and  any  purchase  exceeding 
$10,000  must  be  let  to  public  bid. 

Budget  Cycle 

The  code  requires  local  governments  to  prepare,  amend  and  adopt 
their  budgets  before  the  beginning  of  the  fiscal  year,  July  1. 
Montana  local  governments  are  not  now  required  to  make  appropria- 
tions until  as  late  as  the  second  Monday  in  August,  a  full  six 
weeks  into  the  fiscal  year.   Consequently,  under  existing  law,  it 
is  possible  for  a  local  government  to  operate  for  up  to  six  weeks 
without  a  budget. 

Simple  defined,  a  budget  is  a  detailed  operating  plan  expressed 
in  terms  of  estimated  costs  and  achievement  in  relation  to  esti- 
mated revenues.   By  not  being  required  to  make  appropriations  by 
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the  beginning  of  the  fiscal  year,  local  governments  operate  with- 
out a  plan,  pursuing  courses  of  action  without  cost  and  revenue 
estimates  until  a  budget  is  adopted. 

In  order  to  reduce  the  potential  for  problems  caused  by  this 
legal  condition,  local  governments  in  Montana  operate  informally 
on  a  fiscal  year  beginning  as  late  as  the  second  Monday  in  August 
and  ending  as  late  as  the  Sunday  preceeding  the  second  Monday  in 
August.   It  is  only  during  the  latter  part  of  August  that  changes 
in  ongoing  programs  are  actually  represented  in  personnel  hiring 
or  cutbacks  or  in  the  volume  or  frequency  of  services. 

The  funding  of  spring  and  summer  public  works  projects  is  espe- 
cially complicated  because  they  occur  in  two  fiscal  years  and 
the  budget  is  not  adopted  until  August,  late  in  the  construction 
season.   A  technique  used  to  circumvent  this  problem  is  for  local 
governments  to  establish  a  sufficiently  large  reserve  fund  to 
continue  financing  capital  projects  after  the  end  of  the  statu- 
tory fiscal  year  until  new  appropriations  are  made.   Taxpayers 
are  seldom  aware  that  some  of  the  tax  revenues  generated  during 
one  fiscal  year  are  sometimes  not  actually  expended  until  the 
first  months  of  the  following  fiscal  year. 

The  requirement  to  make  appropriations  prior  to  the  beginning  of 
the  fiscal  year  is  intended  to  enable  local  governments  to  adopt 
a  comprehensive  revenue  and  expenditure  plan  prior  to  pursuing 
any  courses  of  action  during  a  new  fiscal  year.   Priority  programs 
(whether  new  or  old)  can  then  be  determined  on  the  basis  of  all 
programs  desired  and  projected  revenues. 

This  requirement  is  founded  on  "good  government"  principles.   The 
Legislature  expects  the  executive  branch  to  prepare  its  budget 
long  before  the  beginning  of  each  biennium  so  that  it  can  determine 
available  revenues  and  make  appropriations  before  any  expenditures 
are  made  or  new  initiatives  undertaken.   The  same  standard  should 
apply  to  local  governments. 

The  changes  in  the  budget  cycle  are  as  follows: 

(1)  The  proposed  budget  must  be  prepared  and  submitted  to 
the  governing  body  on  or  before  the  first  Monday  in  June.   Cur- 
rent law  requires  the  preliminary  budget  to  be  submitted  to  the 
governing  body  on  or  before  July  25  for  municipalities  and  the 
first  Monday  in  July  for  counties. 

(2)  The  governing  body  must  hold  a  public  hearing  for  the 
proposed  budget  on  or  before  the  third  Monday  in  July.   Under 
current  law  municipalities  and  counties  hold  a  public  hearing 
on  the  Wednesday  immediately  preceeding  the  second  Monday  in 
August. 

(3)  The  final  budget  must  be  adopted  on  or  before  the  last 
day  in  June.   The  final  budget  is  currently  required  to  be  adopted 
by  the  governing  body  on  or  before  the  second  Monday  in  August  tor 
local  governments. 
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The  proposed  changes  in  the  budget  cycle  accompany  amendments  to 
the  current  laws  establishing  the  delivery  date  of  assessment  and 
taxable  valuation  information  to  local  governments.   The  informa- 
tion will  have  to  be  made  available  on  or  before  the  second  Monday 
in  May.   Also,  the  Department  of  Community  Affairs  is  required  to 
furnish  each  local  government  with  an  estimate  of  all  state  shared 
revenues  and  grants  that  will  be  distributed  to  it  during  the  en- 
suing fiscal  year.   This  information  should  assist  local  governments 
in  the  preparation  of  the  budget. 

The  code  requires  local  governments  to  furnish  additional  financial 
information  to  the  public.   Local  governments  will  be  required  to 
publish  a  quarterly  financial  statement  that  accurately  reflects 
the  expenditures  in  relation  to  the  approved  budget.   This  require- 
ment replaces  the  current  provision  requiring  the  publication  of  a 
listing  of  all  claims  paid  by  each  county.   It  is  a  new  requirement 
for  municipalities. 

Authorization  to  transfer  appropriations  between  programs  and  de- 
partments after  the  adoption  of  the  final  budget  enhances  the  flexi- 
bility of  local  government  finance.   Local  governments  are  also 
authorized  to  terminate  a  specific  fund,  if  the  purpose  for  the  fund 
was  created  no  longer  exists. 

Internal  Control 

The  existing  statutes  regulating  the  day-to-day  administration  of 
local  government  finances  are  scattered  throughout  state  law. 
These  laws  identify  distinguishable  functions  in  each  facet  of 
finance  administration  (i.e.,  budget  process,  revenues,  accounting, 
expenditures  and  audit)  and  assign  the  responsibility  for  the  per- 
formance of  each  to  a  particular  officer.   The  code  retains  these 
functions  but  delegates  the  responsibility  for  their  performance 
to  the  local  government  governing  body  and  requires  a  system  of 
internal  controls  to  accompany  any  pattern  of  finance  administra- 
tion created  by  the  governing  body.   The  governing  body  together 
with  officers  and  employees  involved  in  different  aspects  of 
finance  administration  may  then  decide,  for  example,  whether  to 
place  the  responsibility  for  finance  administration  in  one  depart- 
ment or  to  allocate  these  functions  among  several  departments 
headed  by  elected  officers.   If  deemed  appropriate,  the  current 
system  of  finance  administration  may  be  retained. 

By  making  local  governments  responsible  for  the  allocation  and 
performance  of  finance  administration  duties,  the  code  permits 
local  governments  to  structure  a  system  of  finance  administration 
that  avails  itself  of  particular  skills  and  conditions  that  exist 
in  the  government,  while  concurrently  maintaining  the  needed  pro- 
tection of  public  funds.   The  systems  of  finance  administration, 
for  example,  in  Missoula  County  and  Garfield  County  may  be  as 
different  as  these  counties  are  in  expenditures  and  range  of 
county  services,  yet  each  county  would  be  required  to  assure  that 
there  are  sufficient  internal  controls  to  protect  public  monies. 
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Bonded  Indebtedness 

The  best  example  of  laws  that  are  fragmented  and  confusing  are 
those  governing  debt  management.   There  are,  for  example,  several 
different  procedures  for  the  issuance  of  different  types  of  general 
obligation  bonds,  another  set  of  different  procedures  for  the 
issuance  of  revenue  bonds,  and  still  another  set  of  procedures  for 
the  issuance  of  special  improvement  district  bonds.   This  condition 
has  resulted  because  the  Legislature  has  authorized  one  bonding 
procedure  without  recognizing  the  provisions  in  earlier  laws 
authorizing  bonding  procedures.   As  a  result,  each  procedure  for 
the  issuance  of  the  bonds  varies  depending  on  the  specific  purpose 
for  which  the  bonds  are  to  be  issued. 

The  code  consolidates  all  of  the  laws  regulating  local  government 
debt.   There  is  one  procedure  for  each  category  of  indebtedness: 
general  obligation,  revenue,  and  local  improvement  district  (for- 
merly special  improvement  districts) .   Chapter  9  of  the  code 
grants  counties  the  same  authority  as  municipalities  for  the 
issuance  of  debt  instruments,  including  for  the  first  time  the 
authority  to  issue  revenue  bonds.   The  current  debt  limits  for 
both  municipalities  and  counties  are  retained. 

A  new  debt  instrument  is  authorized.   A  local  government  may  bor- 
row money  in  the  anticipation  of  the  sale  of  general  obligation, 
revenue  or  local  improvement  district  bonds.   This  instrument 
would  allow  local  governments  to  begin  capital  projects  after  a 
project  and  the  bonds  for  the  project  have  been  approved,  but  be- 
fore the  bonds  for  the  project  are  actually  sold. 
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CHAPTER  VII 
PROVISIONS  FOR  SPECIFIC  SERVICES 

INTRODUCTION 

This  chapter  contains  a  discussion  of  the  provisions  of  the  code 
that  authorize  and  regulate  specific  services  such  as  law  enforce- 
ment and  library  services.   A  review  and  understanding  of  the 
general  provisions  on  the  delivery  of  services  as  described  in 
Chapter  2  of  this  report  is  essential  to  understanding  the  indi- 
vidual service  laws.   As  discussed  in  Chapter  2,  a  local  government 
providing  services  shall  proceed  under  the  general  provisions  of 
the  code,  except  that  the  specific  powers,  procedures,  and  instruc- 
tions contained  in  individual  service  laws  shall  be  considered  to 
be  additional  powers  and  additional  requirements  or  to  supersede 
other  general  provisions  of  the  code. 

The  grant  to  provide  any  authorized  service  is  contained  in  Part 
1  of  Chapter  6;  Part  2  allocates  responsibility  between  munici- 
palities and  counties  for  delivery  of  services  and  Parts  3  through 
9  contain  additional  powers  or  restrictions  for  specific  services 
such  as  fire  protection,  law  enforcement,  water  supply,  etc.   The 
authorized  services  are  grouped  according  to  the  following  cate- 
gories which  are  the  same  categories  used  for  the  arrangement  of 
specific  service  laws  in  Parts  3  through  9  of  Chapter  6  of  the 
code. 

Agricultural  Services 

Community  and  Rural  Development  Services 

Community  Services 

Emergency  Services 

Human  Services 

Water,  Waste,  and  Utility  Services 

Transportation  Services 

The  service  laws  in  Parts  3  through  9  of  Chapter  6  of  the  code 
contain  only  provisions  that  are  unique  to  the  particular  service. 
The  unique  provision  may  relate  to  additional  powers  to  provide 
the  service,  a  specified  structure  to  deliver  the  service  such 
as  a  board,  or  special  financial  or  administrative  powers  or 
procedures.   All  provisions  in  existing  laws  that  are  replaced  by 
common  provisions  in  the  new  code  have  been  deleted  from  the 
individual  service  laws.   For  example,  most  current  service  laws 
contain  grants  of  authority  to  do  such  things  as  contract,  buy 
and  hold  property,  hire  employees,  and  in  general  to  do  what  is 
necessary  to  provide  the  service.   As  discussed  in  Chapters  2  and 
5  of  this  report,  the  new  code  grants  these  powers  to  local 
governments;  therefore,  making  separate  grants  in  each  service 
area  is  unnecessary.   Accordingly,  they  are  not  included  in  the 
service  laws. 

Another  group  of  common  provisions  in  current  service  laws  provide 
in  detail  the  manner  in  which  subordinate  or  local  improvement 
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districts  are  to  be  created.   Similar  provisions  in  existing 
service  laws  deal  with  the  creation  and  selection  of  a  board  or 
commission  to  administer  the  service.   These  specific  provisions 
for  each  service  are  not,  except  in  special  cases,  included  in 
the  new  service  laws,  since  as  discussed  in  Chapter  2  of  this 
report,  the  code  provides  general  procedures  for  these  purposes 
in  Chapter  4,  Part  3. 

A  third  area  in  which  the  new  code  provides  general  authoriza- 
tions, eliminating  the  need  for  existing  specific  authorizations 
in  each  service  area,  is  bonding.  A  single  uniform  authoriza- 
tion for  issuing  bonds,  whether  general  obligation,  revenue  or 
special  improvement,  is  contained  in  Chapter  3,  Part  9. 
Accordingly,  no  bonding  procedures  are  included  in  the  service 
laws . 

Specific  mill  levy  authorization,  or  authorizations,  to  impose 
fees  similarly  are  not  included  in  the  new  service  laws,  since 
these  authorizations  are  part  of  the  financial  authority  of 
local  governments  provided  in  Chapter  9  of  the  code  and  dis- 
cussed in  Chapter  2  and  Chapter  6  of  this  report. 

The  manner  in  which  employees  will  be  hired  or  dismissed  or  in 
which  members  of  supervisory  boards,  bureaus  or  commissions  will 
be  appointed  are  not  included  within  each  service  law.   Both 
situations  are  covered  by  the  law  on  alternative  forms  of  local 
governments . 

Finally,  it  was  not  necessary  to  include  an  authorization  for 
interlocal  cooperation  in  the  provisions  for  each  service  since 
the  common  interlocal  cooperation  authorization  for  all  services 
is  provided  for  in  Chapter  5  of  the  code. 

The  use  of  common  provisions  for  all  services,  the  clear  unambig- 
uous grant  of  authority  to  provide  services,  the  allocation  of 
services  between  municipalities  and  counties,  and  the  organiza- 
tion within  one  chapter  of  all  special  requirements  and  powers 
relating  to  individual  services  will  greatly  facilitate  under- 
standing by  the  public,  legislators  and  local  officials  of 
the  authority  of  local  governments  to  provide  services  to  their 
citizens.   The  revision  of  the  services  laws  and  use  of  uniform 
provisions  of  all  services  will  reduce  the  unnecessary  confusion, 
delay,  and  uncertainty  created  by  the  current  accumulation  of 
specific  individual  service  laws. 
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AGRICULTURAL  SERVICES 


Fairs,  Exhibitions,  Livestock  Shows  and  Sales 

The  proposed  fair  law  consolidates  and  restates  the  provisions 
for  several  related  services  that  are  now  found  in  separate 
bodies  of  law.   These  include  existing  laws  governing  county 
fairs,  district  fairs,  and  junior  fairs;  exhibitions  of  county 
products  and  resources;  and  purebred  livestock  shows  and  sales. 

The  code  contains  new  provisions  that  permit  a  county  to  utilize 
its  fairgrounds  more  fully  than  it  is  currently  authorized  to  do. 
Such  uses  would  include,  for  example,  recreational  and  educational 
activities  such  as  a  horse  show,  an  arts  and  crafts  exposition  or 
a  science  fair.   The  code  specifies  that  each  county  must  establish 
policies  concerning  the  use  of  its  fairgrounds  and  facilities,  as 
some  counties  now  do. 

There  are  now  conflicts  over  the  use  of  revenues  generated  by  the 
production  of  a  fair  and  by  the  use  of  fairgrounds  outside  the 
fair  season.   Most  counties  resolve  the  controversy  by  requiring 
that  moneys  generated  by  the  fair  and  through  the  use  of  the 
fairgrounds  during  the  three  weeks  prior  to  the  fair  are  to  be 
deposited  in  the  fair  account  for  the  operation  of  the  fair  and 
the  maintenance  of  the  fairgrounds.   The  code  specifies  that 
unless  ordinance  provides  otherwise  revenues  generated  by  the 
fairgrounds  and  facilities  are  to  be  deposited  to  the  county 
fair  fund.   If  a  junior  fair  is  held  separately  from  the  county 
fair,  revenues  from  the  junior  fair  are  to  be  deposited  into  a 
junior  fair  account.   The  code,  therefore,  assures  those 
responsible  for  producing  a  fair  that  revenues  generated  by 
their  efforts  will  return  to  the  fair  and  fairgrounds. 

The  code  provides  that  each  county  is  to  establish  its  own 
accounting  procedure  for  making  payments  during  fair  time  and 
submit  that  procedure  to  the  Department  of  Community  Affairs  for 
review  and  approval.   This  approval  is  appropriate  because  the 
Department  is  responsible  both  for  auditing  local  governments 
and  for  establishing  uniform  local  government  accounting  proce- 
dures.  The  proposed  procedure  will  both  permit  flexibility  and 
ensure  accountability  of  public  moneys. 

The  code  retains  the  prohibition  of  general  county  tax  revenues 
being  expended  for  horse  racing.   Current  law  restricts  the  size 
of  county  fairgrounds  to  160  acres  and  junior  fairgrounds  to  80 
acres.   The  code  permits  a  county  to  exceed  that  limitation  with 
voter  approval.   References  to  fair  districts  have  been  deleted 
because  two  or  more  counties  may  enter  into  an  interlocal 
cooperation  agreement  under  common  provisions  of  the  code  to 
cooperate  in  the  production  of  a  fair. 
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Agricultural  and  Other  Pests 

The  proposed  agricultural  pests  service  law  is  designed  to  permit 
a  county:   (1)  to  provide  a  variety  of  pest  management  services 
requested  by  people  in  the  county;  (2)  to  provide  these  services 
on  a  countywide,  sub-county,  or  multi-county  basis;  (3)  to 
coordinate  any  or  all  county  pest  management  services;  and  (4) 
to  cooperate  with  individuals,  other  counties,  and  other  public 
agencies  in  planning  and  implementing  county  pest  management 
programs.   These  programs  include  the  management  of  noxious 
plants;  agricultural  insects;  mosquitoes  and  other  vectors;  and 
vertebrate  pests,  that  is,  specific  predators;  rodents  and  birds. 

The  basic  responsibility  for  pest  management  belongs  to  the 
owner  or  occupier  of  the  land  where  the  pest  is  creating  a 
problem.   However,  occasionally  a  pest  infestation  may  be  of  a 
size,  nature,  or  density  that  is  beyond  the  capability  of  indivi- 
dual landowners  to  manage  singly  or  without  assistance.   In  those 
cases  a  county  is  authorized  by  the  code  to  initiate  a  pest 
management  program.   A  program  may  also  be  initiated  by  petition 
by  elector-  or  by  owners  or  occupiers  of  property  in  the  affected 
area.   Through  such  a  program  citizens,  a  county,  and  any  involved 
public  agency  may  undertake  to  reduce  or  eliminate  an  infestation 
and  to  prevent  its  recurrence.   A  pest  management  program  may  be 
established  on  a  short  term  basis  to  deal  with  an  emergency  situa- 
tion or  it  may  involve  long-term  management  of  a  chronic  problem. 

The  only  pest  management  service  required  of  a  county  by  the  code 
is,  as  under  current  state  law,  the  management  of  noxious  plants. 
Certain  state  and  federal  agencies  currently  have  authority  and 
responsibilities  in  the  area  of  pest  management.   Within  their 
resources,  state  agencies  with  pest  management  responsibilities 
are  required  to  provide  planning,  technical,  and  consulting 
assistance  and  to  perform  functions  that  are  difficult  for  or 
beyond  the  capabilities  of  individual  counties  to  perform. 
Assistance  includes  maintaining  overviews  of  pest  populations 
and  pest  management  programs  in  the  state  and  analyzing  or 
estimating  the  economic  and  environmental  impact  of  the  pests 
and  the  programs. 

The  state  effort  should  help  counties  to  estimate  the  cost-benefit 
values  of  their  pest  management  programs,  as  well  as  serve  as  a 
source  of  information  about  programs  in  other  counties.   Part  of 
the  state  effort  will  continue  to  be  educational,  such  as  providing 
training  programs  for  county  pesticide  applicators. 

Prior  to  establishing  any  pest  management  program,  a  county  is 
required  to  prepare  a  management  plan  for  the  proposed  program 
and  to  hold  a  public  hearing  on  the  plan.   The  plan  must  provide 
basic  information  about  the  nature  and  location  of  the  pest  or 
pest  population,  the  problem  being  caused  by  specified  pests,  the 
proposed  methods  for  dealing  with  the  problem,  probably  effects 
of  the  management  techniques,  and  the  estimated  costs  of  the 
program  and  how  they  are  to  be  apportioned.   The  plan  may 
recommend  the  creation  of  one  or  more  subordinate  service  districts. 
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The  county  governing  body  by  ordinance  may  adopt,  revise,  or 
terminate  a  management  plan. 

A  county  may  finance  a  pest  management  program  in  any  of  several 
ways  or  combination  of  ways  available  under  common  provisions  of 
the  code,  including  the  all-purpose  levy,  a  subordinate  service 
district  levy,  special  assessments  and  service  charges,  depending 
on  the  nature  and  extent  of  the  program  and  its  importance  to  the 
county  as  a  whole.   If  the  governing  body  considers  cost-sharing 
advisable,  the  county  may  share  the  costs  of  pest  management  pro- 
grams with  persons  affected  by  the  pest.   Cost  sharing  must  con- 
form with  the  priorities  of  the  pest  management  plan. 

The  county  governing  body  must  specify  in  the  ordinance  establishing 
a  pest  management  program  how  it  is  to  be  administered.   It  must 
select  one  of  the  eight  methods  of  providing  a  service  outlined 
in  the  code.   The  governing  body  county,  for  example,  may  create 
a  pest  management  advisory  board  or  an  administrative  board. 

The  development  and  implementation  of  pest  management  plans  requires 
close  cooperation  among  county,  landowners  and  occupiers,  other 
concerned  persons  and  public  agencies  involved.   The  rights  of 
individual  landowners  and  occupiers  and  county  electors  are 
protected  in  several  explicit  ways  in  the  service  laws  or  in  other 
parts  of  the  code.   The  code  permits  a  program  to  be  initiated  by 
petition;  allows  for  an  election  if  the  desirability  of  a  proposed 
program  is  in  doubt;  requires  public  notice  when  a  program  is 
being  created;  requires  a  public  hearing  before  adoption  of  a 
management  plan;  permits  certain  lands  to  be  excluded  for  economic 
or  environmental  reasons  from  a  program  or  from  specific  manage- 
ment techniques  included  in  a  program;  requires  that  a  landowner 
be  informed  in  writing  or  that  his  permission  be  obtained  in 
writing  before  an  agent  or  employee  of  the  county  enters  his 
property  for  other  than  pest  survey  and  surveillance  purposes 
except  in  emergency  circumstances;  provides  a  relatively  simple 
administrative  hearing  procedure;  and  establishes  a  written 
agreement  as  the  mechanism  to  identify  the  mutual  obligations 
of  the  county  and  the  landowner  or  occupier  in  a  pest  management 
program. 

Cooperative  Extension  Service 

The  proposed  cooperative  extension  service  law  substantially 
restates  existing  law.   It  permits  a  county  to  cooperate  with 
Montana  State  University  and  the  United  States  Department  of 
Agriculture  in  carrying  out  extension  work  in  agriculture  and 
home  economics.   The  U.S.  Department  of  Agriculture  has  the 
basic  federal  responsibility  for  the  federally  created 
Cooperative  Extension  program. 

In  some  instances  the  proposed  law  articulates  existing  practices 
or  circumstances  which  are  not  formally  recognized  by  current  law. 
The  proposed  law  adds  "youth  and  community  development"  to  the 
specifically  authorized  range  of  authorized  cooperative  extension 
activites. 
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Because  the  code  does  not  mandate  the  creation  of  specific 
administrative  boards,  it  does  not  repeat  current  designation 
of  the  county  extension  agent  as  a  member  or  ex  officio  member 
of  certain  boards.   His  membership  on  boards  will  be  a  local 
decision. 


COMMUNITY  AND  RURAL  DEVELOPMENT 


Economic  Development 

This  part  of  the  code  is  simply  a  restatement  of  the  existing  law 
that  is  commonly  known  as  the  "industrial  bond  act."   The  differ- 
ences between  the  existing  and  proposed  law  are  minimal.   Both 
laws  limit  projects  that  may  be  financed  by  revenue  bonds  to 
commercial,  manufacturing,  agricultural  or  industrial  enterprises; 
recreational  or  tourist  facilities;  state  and  federal  government 
facilities;  and  retirement,  housing,  hospitals,  or  long-term  care 
or  medical  facilities. 

The  procedural  requirements  and  guarantees  are  the  same  as  existing 
law  but  the  bonds  are  issued  under  the  common  provisions  for  all 
other  local  government  bonds. 

In  addition  to  the  continuation  of  the  industrial  bond  act  this 
part  of  the  code  continues  the  authority  of  local  governments  to 
appropriate  annually  the  equivalent  of  one  mill  to  conduct  pre- 
liminary feasibility  studies,  purchase  land  for  industrial  parks 
and  construct  buildings  for  manufacturing  and  processing  opera- 
tions.  The  current  requirement  that  this  mill  levy  be  approved 
by  the  voters  was  eliminated  because  the  mill  would  have  to  be 
within  the  all-purpose  mill  levy  of  the  local  government  and 
does  not  create  any  new  taxing  authority. 

Housing 

Except  for  elimination  of  the  requirement  that  separate  housing 
authorities  be  established  to  provide  housing  services,  the 
housing  law  in  the  code  is  essentially  a  restatement  of  existing 
municipal  and  county  housing  laws  even  though  it  is  a  comprehen- 
sive revision  of  the  existing  law. 

The  same  procedures  for  creation  of  a  housing  program  are  retained 
but  a  local  government  is  given  more  latitude  in  administering  the 
program  once  it  is  established.   Revenue  bond,  low  income  and 
relocation  provisions  are  retained  as  is  the  authority  to  receive 
and  use  federal  or  state  grants  and  loans.   The  new  law  clarifies 
local  government's  authority  to  participate  in  new  federal  housing 
programs  such  as  housing  subsidy,  rehabilitation  and  weatherization 
programs. 

The  housing  law  establishes  conditions  which  must  be  fulfilled 
before  a  local  government  may  exercise  the  powers  granted  by 
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the  law.   Prerequisite  to  the  exercise  of  its  housing  powers,  a 
governing  body  must  pass  a  resolution  finding  that  unsafe  or  un- 
sanitary housing  is  being  occupied  or  there  exists  a  shortage  of 
housing  affordable  to  persons  of  low  income  within  its  jurisdic- 
tion.  To  insure  public  participation  in  these  findings,  a  local 
government  is  required  to  give  notice  and  hold  a  public  hearing 
prior  to  the  adoption  of  the  resolution.   Notice  and  public 
hearings  are  also  required  before  a  governing  body  may  establish 
a  housing  agency  or  approve  a  housing  development.   The  current 
requirement  of  an  election  for  a  municipal  housing  authority  is 
eliminated  so  that  a  municipality  may  create  such  an  authority 
without  a  vote  as  is  the  case  under  current  law  for  counties. 

While  a  governing  body  is  authorized  to  create  a  housing  authority 
in  lieu  of  providing  housing  services  directly,  a  governing  body 
may  not  delegate  certain  powers  to  the  authority.   The  law 
establishes  that  the  governing  body  alone  can  exercise  certain 
powers  and  perform  certain  duties.   In  this  way,  the  law  restricts 
the  autonomy  of  a  housing  authority. 

The  proposed  law  also  establishes  guidelines  for  the  administra- 
tion of  a  housing  development.   The  law  indicates  that  developments 
may  only  be  occupied  by  persons  or  families  or  lower  income,  except 
when  there  are  an  insufficient  number  of  eligible  applicants 
seeking  to  live  in  a  development.   It  leaves  the  determination  of 
income  standards  to  the  discretion  of  the  local  government.   Local 
governments  are  also  prohibited  from  operating  housing  developments 
as  a  source  of  general  revenue.   Rental  revenues  received  from 
occupants  of  a  project  are  not  allowed  to  exceed  the  revenues 
necessary  to  pay  principal  and  interest  on  bonds  and  operational 
expenses. 

Planning  and  Zoning 

The  new  planning  law  authorizes  local  governments  to  carry  out 
all  of  the  planning  functions  they  are  authorized  to  carry  out 
under  existing  laws.   With  the  exception  of  the  extraterritorial 
powers  granted  to  municipalities,  municipal  and  county  governments 
have  been  provided  identical  planning  and  zoning  powers  in  the 
code.   These  changes  from  existing  law  are  not  designed  to  enlarge 
the  planning  powers  of  local  governments  but  to  simplify,  reorga- 
ize  and  combine  existing  planning  and  zoning  authority  with  some 
minor  changes  in  authority.   The  changes  are  designed  to  make 
planning  in  Montana  more  adaptive  to  the  various  circumstances 
in  which  it  must  operate.   The  emphasis  of  the  new  law  is  on 
flexibility. 

The  planning  needs  of  communities  in  this  state  vary  greatly. 
The  Billings  urban  area  has  a  population  of  approximately  100,000 
people  and  the  population  is  projected  to  double  within  the  next 
ten  years.   The  population  of  Jefferson  County  has  doubled  in  the 
last  five  years  and  may  redouble  in  even  a  shorter  period.   Cir- 
cumstances in  Billings  and  Jefferson  County  and  other  rapidly 
growing  areas  are  sharply  contrasted  by  the  circumstances  which 
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exist  in  Butte  or  in  many  small  rural  municipalities  and  counties 
that  are  experiencing  population  declines.   A  goal  of  the  proposed 
planning  law  is  to  provide  local  governments  with  the  opportunity 
to  establish  and  conduct  planning  activities  in  the  manner  which 
is  most  appropriate  for  the  circumstances  which  exist  in  their 
respective  jurisdictions.   The  planning  law  contained  in  the  code 
aggregates  provisions  contained  in  existing  planning  and  zoning 
laws  into  a  single  law.   The  new  law  is  designed  to  provide  local 
governments  with  the  powers  necessary  to  carry  out  planning 
activities  within  their  jurisdictions,  including  the  power  to 
adopt  and  implement  a  general  plan. 

The  new  planning  law  does  not  require  local  governments  to  carry 
out  planning  activities.   It  is  entirely  permissive.   Under  the 
new  law  local  governments  are  granted  considerable  flexibility 
in  determining  the  extent  and  form  of  their  planning  activities. 
A  local  government  is  authorized  to  carry  on  planning  in  all  or 
any  portion  of  its  jurisdictional  area;  it  may  adopt  a  general 
plan  which  includes  several  plan  elements  or  it  may  adopt  single 
elements  or  sub-elements  of  a  plan;  two  or  more  local  governments 
may  provide  planning  services  jointly;  a  municipality  may  under 
certain  circumstances  exercise  extraterritorial  planning;  and  the 
service  itself  may  be  provided  through  a  planning  board,  through 
a  department,  or  combination  thereof. 

The  new  law  does  contain  requirements  which  must  be  fulfilled 
prior  to  the  exercise  of  planning  powers.   To  ensure  that  citi- 
zens have  an  opportunity  to  participate  in  the  planning  process, 
the  law  requires  that  notice  be  published  and  a  public  hearing  be 
held  by  a  planning  agency  prior  to  submission  of  its  final  recom- 
mendation for  adoption  of  a  general  plan  or  a  plan  element.   The 
governing  body  is  also  required  to  give  notice  and  hold  a  public 
hearing  prior  to  its  adoption  of  a  general  plan  or  plan  element. 
A  similar  procedure  is  required  as  a  prerequisite  to  the  adoption 
of  a  zoning  ordinance.   In  addition  to  notice  and  hearing  require- 
ments, there  are  several  provisions  in  the  law  which  attempt  to 
ensure  citizen  rights.   For  example,  a  zoning  ordinance  must 
contain  a  provision  whereby  citizens  may  protest  zoning  changes. 
The  law  also  contains  a  provision  whereby  residents  may  petition 
a  governing  body  to  establish  zoning  in  an  unzoned  area. 

The  process  of  developing  a  general  plan  is  designed  to  ensure 
that  the  plan  is  logically  conceived  and  is  sensitive  to  the 
conditions  and  needs  of  the  jurisdiction  for  which  it  was  de- 
veloped.  The  purpose  of  a  general  plan  is  to  guide  the  activities 
of  the  public  and  private  sectors  in  a  manner  which  is  compatible 
with  community  goals  and   objectives.   The  law  is  designed  so  that 
a  general  plan  will  not  rigidly  be  interpreted  or  enforced.   In- 
stead a  general  plan  is  intended  to  be  flexible.   The  law  requires 
that  elements  of  a  general  plan  be  periodically  reviewed  and 
adjusted  to  accommodate  changes  in  social,  economic,  and  environ- 
mental conditions,  and  changes  in  community  goals  and  objectives. 
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The  zoning  authorized  by  the  new  law  establishes  procedures  by 
which  a  zoning  ordinance  may  be  formulated.   An  ordinance  must 
initially  be  recommended  to  the  governing  body  by  a  zoning  board. 
The  zoning  board  is  also  required  to  review  proposed  amendments 
to  the  zoning  ordinance,  although  amendments  may  be  initiated  by 
a  governing  body,  zoning  board,  or  any  interested  freeholder. 

A  governing  body  may  not  adopt  a  zoning  ordinance  until  it  has 
adopted  a  land  use  element  of  a  general  plan.   Regulations  and 
district  boundaries  contained  in  the  zoning  ordinance  must  be 
designed  to  implement  the  land  use  element  of  the  general  plan. 
Zoning  regulations  are  required  to  be  uniform  within  each  zoning 
district  except  in  the  special  circumstances  provided  for  in  the 
law  and  included  in  the  local  government's  zoning  ordinance.   A 
zoning  ordinance  may  also  include  provisions  for  the  granting  of 
conditional  uses  and  special  use  permits.   These  provisions  are 
designed  to  improve  the  flexibility  of  a  zoning  ordinance  and  to 
prevent  the  hardships  which  might  take  place  if  the  law  were 
literally  interpreted  and  enforced.   The  new  law  allows  a  local 
government  to  grant  zoning  changes  which  are  predicated  upon 
adherence  to  certain  conditions  which  the  governing  body  con- 
siders to  be  in  the  public  interest.   The  new  law  does  not  allow 
zoning  to  be  used  to  restrict  the  development  of  agricultural, 
forest  or  mineral  resources,  and  it  does  contain  a  provision 
insuring  the  continuation  of  nonconforming  uses. 

The  new  planning  law  mandates  the  establishment  of  a  board  of 
adjustment  if  the  local  government  has  adopted  zoning  ordinances. 
The  board  is  authorized  to  hear  and  decide  appeals  by  any  person 
or  public  agency  aggrieved  by  a  decision  of  an  administrative 
official  in  the  administration  of  a  zoning  ordinance.   The  board 
is  also  allowed  to  hear  and  decide  additional  questions  and 
appeals,  and  it  is  expressly  authorized  to  hear  and  decide  by  the 
terms  of  the  local  zoning  ordinance.   The  new  law  establishes 
conditions  which  must  exist  and  procedures  which  must  be  followed 
before  a  board  of  adjustment  may  grant  a  special  use  permit  or  a 
variance.   The  law  also  allows  the  board  to  prescribe  conditions 
and  safeguards  as  conditions  for  granting  special  use  permits  or 
variances. 

Subdivision  Regulation 

The  code  simply  renumbers  the  existing  subdivision  law  with  no 
substantive,  language,  or  other  changes  with  the  exception  of 
establishing  the  extraterritorial  area  available  for  planning  at 
five  miles  as  provided  elsewhere  in  the  code. 

The  historic  law  for  creation  and  plotting  of  townsites  on  the 
federal  public  domain  is  repealed  by  the  code  but  the  special 
provisions  in  regard  to  the  validation  of  titles,  dedication  of 
land  to  public  use  and  issuance  of  deeds  are  retained. 
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Regulation  of  Lakes  and  Lakeshores 

This  part  of  the  code  is  an  exact  copy  of  the  lake  and  lakeshore 
planning  and  zoning  law  adopted  by  the  1974  Legislature  with  only 
the  terminology  changed  to  match  the  uniform  terminology  of  the 
code. 

Underground  Conversion  of  Utilities 

The  existing  law  which  provides  for  the  creation  of  districts  for 
the  purpose  of  converting  existing  overhead  electrical  and 
communication  facilities  to  underground  locations  is  restated  in 
the  code  with  the  exception  of  the  procedures  for  creation  of  the 
district  and  issuance  of  local  improvement  district  bonds  since 
those  procedures  are  provided  in  the  common  provisions  of  the 
code. 

Rede ve lopmen t 

The  redevelopment  law  is  a  comprehensive  revision  of  the  existing 
urban  renewal  law  that  empowers  local  governments  to  carry  out 
redevelopment  projects  in  decaying  or  deteriorated  areas. 
Although  procedures  are  modified  there  are  no  new  substantive 
powers  granted  for  redevelopment  purposes. 

In  addition  to  improving  the  comprehendibility  of  the  urban 
renewal  law,  the  redevelopment  law  in  the  code  has  clarified  the 
administrative  procedures  necessary  to  initiate  redevelopment 
activities  by  specifying  procedures  that  conform  to  the  common 
provisions  of  the  code.   Probably  the  most  substantive  change  in 
the  new  law  is  that  counties,  as  well  as  municipalities,  will  be 
authorized  to  carry  out  redevelopment  activities.   The  law  will 
allow  local  governments  to  carry  out  redevelopment  activities 
even  if  the  governing  body  has  not  adopted  a  comprehensive  plan. 
The  law  also  makes  possible  the  combining  of  redevelopment 
services  with  other  services,  such  as  economic  development  and 
housing,  which  are  compatible  with  redevelopment  activities. 
Furthermore,  the  law  attempts  to  clear  up  confusion  regarding 
compensation  for  property  obtained  after  a  redevelopment  project 
has  been  underway  and  clarifies  the  relationship  of  an  inidividual 
segment  of  a  redevelopment  plan  to  the  entire  plan. 

Finally,  the  new  law  attempts  to  rectify  some  of  the  problems 
which  exist  in  the  current  tax  increment  bond  provisions  and  also 
authorizes  that  the  tax  increment  revenue  can  be  used  to  pay 
project  costs  directly,  rather  than  restricting  its  use  to  the 
repayment  of  bonds. 

Among  the  special  powers  which  may  be  exercised  in  connection 
with  a  redevelopment  activity  under  both  the  existing  and  pro- 
posed code  are  the  powers  to:   investigate  for  the  existence 
of  blighted  conditions;  institute  redevelopment  plans;  acquire 
and  dispose  of  real  and  personal  property  within  a  redevelopment 
project;  and,  participate  in  the  relocation  of  persons  displaced 
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by  a  project.   The  law  grants  local  governments  supplementary- 
eminent  domain  powers  in  addition  to  their  general  eminent 
domain  powers.   Furthermore,  the  law  provides  local  governments 
with  broad  discretion  regarding  agreements  with  the  state  or 
federal  governments  for  moneys  or  services. 

Although  a  redevelopment  project  may  include  only  a  portion  of 
a  local  government's  jurisdictional  area,  redevelopment  activi- 
ties are  considered  to  benefit  an  entire  jurisdiction.   For 
this  reason,  a  local  government  is  authorized  to  finance 
redevelopment  activities  through  any  revenues  it  may  have 
available,  or  through  the  sale  of  revenue  or  general  obligation 
bonds.   Local  governments  are  also  authorized  to  utilize  tax 
increment  financing  (tax  allocation  bonds)  in  connection  with  a 
redevelopment  project. 

In  order  for  a  local  government  to  exercise  redevelopment  powers 
and  authorizations,  certain  conditions  must  exist  and  certain 
criteria  must  be  fulfilled.   Prior  to  the  undertaking  of  a  re- 
development project,  a  governing  body  must  pass  a  resolution 
finding  that  a  blighted  area  exists  within  its  jurisdiction 
and  the  redevelopment  or  rehabilitation  of  the  area  would  be 
in  the  public  interest.   The  requirement  is  included  in  the 
law  in  order  to  prevent  a  local  government  from  utilizing  re- 
development powers  in  an  arbitrary  manner. 

Local  governments  are  required  to  adopt  redevelopment  plans 
prior  to  the  initiation  of  a  redevelopment  project.   The  law 
establishes  conditions  which  the  plan  must  conform  to  and 
establishes  minimum  contents  to  be  included  in  the  plan.   The 
plan  requirements  are  intended  to  insure  that  redevelopment 
projects  are  carried  out  in  a  manner  which  is  administratively 
and  financially  sound,  sensitive  to  the  over-all  needs  of  the 
community,  and  respective  of  the  rights  of  persons  owning 
property  within  the  redevelopment  area. 

The  law  establishes  procedures  for  the  adoption  and  amendment 
of  a  redevelopment  plan.   To  ensure  citizen  participation  in 
the  formulation  of  a  plan,  local  governments  are  required  to 
hold  a  public  hearing  on  the  proposed  plan  prior  to  its 
adoption.   In  addition  to  the  notice  by  publication,  owners 
of  a  property  included  in  a  proposed  redevelopment  plan  are 
to  be  notified  of  the  public  hearing  by  certified  mail.   The 
amendment  procedure  also  includes  stipulations  intended  to 
protect  the  interests  of  property  and  bondholders  who 
purchased  property  or  bonds  under  assumptions  based  upon 
an  amended  version  of  a  plan. 
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COMMUNITY  SERVICES 
Cemetery 

Public  cemeteries  are  currently  created  and  administered  as 
specified  in  the  Public  Cemetery  District  Act  on  a  general  grant 
of  authority  to  municipalities  to  provide  cemetery  services.  These 
laws  contain  provisions  for  the  creation,  administration,  financing 
and  dissolution  of  cemetery  districts  as  well  as  prescriptions  for 
the  size,  powers,  structure  and  operation  of  the  cemetery  district 
board  of  trustees. 

These  sections  of  existing  law  related  to  the  creation  and  admin- 
istration of  cemetery  districts  are  repealed  by  the  code  because 
of  common  code  provisions  on  those  topices  and  to  permit  enactment 
of  local  ordinances  creating  and  governing  cemetery  boards  or 
districts.   Those  provisions  in  existing  law  have  been  retained 
which  protect  the  health  and  welfare  of  the  public  or  are  other- 
wise unique  provisions  for  providing  and  financing  cemetery  serv- 
ices, i.e.,  acquisition,  dedication,  care  and  maintenance  of 
cemetery  lands. 

A  municipality  may  continue  to  provide  cemetery  services;  for  the 
first  time  counties  may  directly  provide  cemetery  services;  and 
public  cemetery  districts  may  still  be  organized.   Nothing  in  the 
code  in  any  way  affects  the  right,  responsibilities  or  continued 
existence  of  private  cemetery  associations. 

Parks  and  Recreation 

Existing  sections  of  law  pertaining  specifically  to  parks  and 
recreation  services  including  their  establishment,  administration 
and  financing  are  repealed  and  replaced  by  the  code. 

Under  the  proposed  code,  the  local  government  right  to  provide  and 
regulate  park  and  other  recreational  services  and  facilities  is 
clearly  authorized  in  those  sections  providing  the  general  authori- 
zation to  provide  services;  the  provisions  of  existing  law  which 
serve  to  protect  parklands  and  other  recreational  property  from 
misuse  or  misappropriation  are  retained  in  the  proposed  code.   Dedi- 
cated parklands  may  be  sold,  leased  or  traded  only  by  a  two-thirds 
vote  of  the  entire  membership  of  the  governing  body  after  notice, 
public  hearing  and  determination  that  the  land  is  not  suitable  for 
park  development.   The  proceeds  may  be  used  only  to  acquire  park- 
land or  for  initial  park  development. 

The  subdivision  laws  were  not  modified  by  the  code  and  therefore 
the  provisions  for  acquisition  and  dedication  of  parklands  in  sub- 
divisions was  not  changed. 

The  code  in  no  way  abridges  a  local  government's  ability  to  estab- 
lish, finance  and  administer  services  relating  to  parks  and  recre- 
ation; in  fact  the  options  are  far  more  flexible.   Such  flexibility 
is  demonstrated  by  the  option  local  governments  would  have  in 
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determining  the  administration  of  parklands.   Current  law  mandates 
that  park  boards  be  created  for  that  purpose.   The  code  provides 
the  authority  to  local  governments  to  establish  such  a  board  as 
one  option,  but  it  is  not  a  requirement. 

Animal  Control 

The  proposed  law  combines  several  existing  laws  authorizing  muni- 
cipalities and  counties  to  license  the  keeping  of  domestic  pets, 
control  animals  at-large  and  control  of  animals  creating  a  public 
nuisance.   The  code  grants  local  governments  authority  to  develop 
by  ordinance  an  animal  control  program  and  provides  standards  for 
licensing,  control  of  cruelty  to  animals,  and  specific  authority 
for  impoundment  of  animals  suspected  of  being  rabid.   The  ordinance 
could  apply  to  all  animals  kept  for  other  than  agricultural  purposes 

The  existing  laws  for  reporting  of  stray  livestock  to  the  state 
department  of  livestock  are  cross  referenced. 

Television  Program  Distribution 

The  existing  authority  for  counties  to  establish  districts  for 
television  translator  stations  is  retained,  but  municipalities 
are  also  authorized  to  provide  the  service.   Both  counties  and 
municipalities  can  provide  the  service  jurisdictionwide  or  by 
creating  subordinate  service  districts.   The  special  provisions 
for  creating  such  districts,  contained  in  existing  law,  are  not 
included  here  however,  since  the  general  authorization  and  pro- 
cedure to  establish  subordinate  service  districts  are  applicable. 
The  special  provisions  for  a  board  of  trustees  contained  in  cur- 
rent law  were  not  retained  because  such  a  board  can  be  created 
under  the  general  provisions  of  the  code. 

The  existing  provision  for  levying  a  tax  is  eliminated  in  favor 
of  allowing  local  governments  to  determine  locally  the  system  of 
financing  the  service.   They  can  utilize  the  currently  authorized 
system  of  levying  a  property  tax  on  television  sets  or  as  another 
option  establish  service  charges.   One  restriction  on  the  method 
of  financing  included  in  this  part  is  that  any  system  of  financing 
must  provide  for  exemption  of  persons  who  do  not  own  a  television  or 
do  not  receive  the  signal  of  the  translator. 

The  current  prohibition  against  local  governments  operating  a 
community  antenna  system,  commonly  referred  to  as  Cable  TV  systems, 
is  retained. 

Ditch  Protection 

The  ditch  protection  law  contains  no  substantive  changes  from 
existing  law.   It  is  entirely  a  restatement  of  current  law  which 
provides  for  a  method  to  protect  persons  from  ditch  water  in 
inhabited  areas  of  the  state.   Both  counties  and  municipalities 
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are  authorized  to  create  a  local  improvement  district  for  the 
purpose  of  installing  and  maintaining  safety  devices  to  protect 
the  public  from  open  ditches. 

The  current  law  and  the  code  gives  additional  powers  to  municipali- 
ties in  regard  to  ditch  control,  specifically  to  investigate  dan- 
gerous conditions  in  relation  to  ditches,  determine  the  measures 
necessary  to  remove  the  danger  and  public  nuisance,  and  give  public 
notice  to  the  owners  to  remove  the  public  nuisance. 

Libraries 

Amendments  to  the  code  adopted  by  the  197  7  House  of  Representatives 
eliminated  the  revision  of  local  library  laws  originally  proposed 
by  the  State  Commission  on  Local  Government  and  retained  the  exist- 
ing library  laws. 

This  amendment  was  adopted  by  the  House  of  Representatives  pri- 
marily for  the  purpose  of  requiring  mandatory  library  boards  with 
administrative  powers.   Such  an  amendment  could  have  been  made  to 
the  code  without  retaining  all  of  the  other  library  laws  on  such 
subjects  as  mill  levies,  creation  of  library  services,  interlocal 
agreements,  appointment  and  terms  of  board  members,  bonding  and 
reserve  funds. 

These  special  provisions  in  the  existing  library  laws  conflict 
with  the  general  provisions  of  the  code  even  though  they  are  simi- 
lar.  There  seems  to  be  no  realistic  reason  that  these  special 
provisions  on  libraries  could  not  be  repealed  so  that  the  common 
code  provisions  on  these  subjects  would  apply.   This  could  be  done 
without  eliminating  the  requirement  for  a  library  board  and  retain- 
ing, as  the  code  originally  did,  the  current  law  on  library  federa- 
tions . 

It  is  unnecessarily  confusing  to  have  different  sets  of  law  for 
each  of  the  106  local  government  services.   There  is  no  apparent 
justification  for  excluding  library  laws  from  the  local  government 
code  since  they  can  be  included  without  in  any  way  affecting  the 
quality  or  administration  of  existing  library  services. 

Cultural  Services 

The  1977  House  of  Representatives  adopted  an  amendment  to  the  code 
that  added  a  policy  statement  encouraging  local  governments  to 
provide  cultural  services.   This  supplemented  the  code's  previous 
authorization  for  local  governments  to  provide  museums,  civic  cen- 
ters, auditoriums,  theaters,  art  galleries  and  other  cultural 
services . 

The  code  repeals  the  existing  statute  that  specifically  authorizes 
museums  and  permits  museums  as  well  as  all  other  cultural  services 
to  be  provided  under  the  general  provisions  of  the  code.   The  House 
of  Representatives  also  added  an  amendment  to  the  finance  provisions 
authorizing  a  new  special  8-mill  permissive  levy  for  libraries  and 
cultural  affairs. 
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EMERGENCY  SERVICES 


Emergency  Services 

The  code  organizes  the  laws  regulating  all  five  types  of 
emergency  services  into  one  integrated  body  of  law  and  authorizes, 
but  does  not  require,  joint  or  consolidated  services,  or 
administration  of  services,  nor  use  of  joint  or  shared 
personnel.   The  code  therefore  permits  the  continued  operation 
of  separate  fire  protection,  law  enforcement,  civil  defense, 
ambulance  and  emergency  medical  services;  but  it  would  also 
permit  experimentation  by  local  governments  in  combining 
these  services.   If  services  are  combined,  all  legal,  personnel 
and  training  requirements  for  each  individual  service  must  be 
complied  with. 

Fire  Protection 

The  fire  protection  provisions  of  the  code  are  substantially 

the  same  as  amendments  to  the  fire  laws  adopted  by  the  1977 

legislative  session.   The  previous  fire  laws  are  separated 

into  those  affecting  pensions  and  those  regulating  fire  protection 

services.   Only  those  regulating  fire  protection  services  will 

remain  in  the  local  government  code.   The  pension  laws  are 

transferred  to  the  title  containing  all  other  pension  laws. 

Previous  fire  service  laws  were  organized  into  separate  chapters 
on  municipal  paid  fire  departments  and  rural  volunteer 
fire  departments.   The  artificial  distinction  between  paid 
municipal  fire  protection  and  volunteer  rural  fire  protection 
no  longer  exists  in  reality.   This  distinction  may  have  been 
valid  when  the  laws  were  originally  enacted  but  no  longer. 
At  the  present  time  there  are  volunteer  fire  departments  in 
municipalities  as  well  as  rural  areas  and  there  are  paid 
fire  departments  in  rural  areas  as  well  as  municipalities. 

After  considerable  study  and  discussion  with  groups  involved 
in  fire  protection,  it  became  obvious  that  the  existing 
distinction  between  municipal  and  rural  fire  laws  should  be 
replaced  with  a  single  set  of  fire  laws  organized  according  to 
the  types  of  fire  department  that  actually  exist:  paid  full  time 
departments;  volunteer  departments  that  could  include  some  full 
time  members;  and  private  fire  departments.   The  method  of 
providing  fire  services,  paid,  volunteer,  combination  or  private, 
is  a  local  option;  except  that  municipalities  must  support  a 
paid  fire  service.   That  paid  fire  service  may  include  a 
volunteer  auxiliary. 

For  the  first  time  counties  will  have  the  authority  to  directly 
provide  fire  protection  services  and  can  create  any  combination 
of  county  or  municipal  fire  districts  with  volunteer  and 
professional  departments  to  meet  local  needs.   To  facilitate 
cooperation,  each  county  is  required  to  create  a  fire  council 
including  representatives  of  existing  fire  protection  agencies. 
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Under  the  common  provisions  of  the  code  all  existing  fire 
districts  will  continue  in  existence  but  the  structure  and 
organization  of  the  board  of  trustees  would  be  determined 
by  local  ordinance.   The  procedure  for  creating,  expanding 
or  reducing  a  fire  district  is  the  same  as  for  creating  any 
other  subordinate  service  district.   This  will  eliminate 
the  current  costly  requirement  of  mailed  notices  to  all 
property  owners  in  the  district  when  a  piece  of  property 
is  removed  from  the  district. 

The  code  retains  the  existing  laws  establishing  training 
standards  for  paid  and  professional  firefighters,  and  also 
retains  existing  procedures  for  appointment,  suspension  and 
removal  of  firefighters.   A  new  provision  is  added  that 
protects  paid  firefighters  from  being  replaced  by  volunteers. 
Additional  new  sections  in  the  code  clarify  the  authority 
of  firechiefs  to  protect  persons  and  property  at  the  scene 
of  a  fire,  clearly  authorizes  fire  prevention  activities  and 
specifically  authorizes  private  fund  raising  activities  by 
volunteer  departments.   A  new  provision  in  the  state  fire 
laws  will  permit  local  governments  by  ordinance  to  provide  a 
system  for  issuance  of  fire  permits  in  cooperation  with 
responsible  federal  and  state  agencies.   House  amendments  to 
the  code  retained  the  minimum  wage  of  $750  for  firemen  in 
municipalities  over  7500. 

The  revised  fire  laws  retain  existing  training  and  personnel 
protection  but  permit  new  flexibility  in  organizing  and 
administering  fire  protection  and  prevention  services.   This 
flexibility  could  be  used  by  local  officials  to  meet  local 
needs  and  to  experiment  with  innovative  and  economical  methods 
of  providing  fire  protection. 

Law  Enforcement 

Although  county  and  municipal  law  enforcement  personnel  have 
approximately  the  same  authority  under  existing  laws,  this 
authority  is  granted  in  several  separate  laws.   The  code  combines 
and  clarifies  the  grants  of  power  to  law  enforcement  officers 
and  utilizes  a  set  of  common  terminology  to  replace  the 
multiplicity  of  separate  terms  currently  used.   In  addition 
to  combining  municipal  and  county  laws  the  pension  laws  for 
law  enforcement  personnel  are  moved  into  the  separate  state 
law  on  public  pension. 

In  addition  to  granting  law  enforcement  authority  to  law  enforcement 
officers,  both  existing  law  and  the  code  are  principally 
concerned  with  law  enforcement  personnel  administration.   The 
code  provisions  on  personnel  parallel  the  existing  municipal 
police  law  but  extend  them  to  county  law  enforcement  personnel. 
The  sheriff  retains  his  complete  administrative  control  over  law 
enforcement  but  the  hiring,  suspension,  and  dismissal  of  officers 
in  counties  with  more  than  five  officers  is  subject  to  the  same 
procedural  safeguards  that  have  applied  to  municipal  police 
since  the  thirties.   In  this  regard  the  code  requires  that 
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counties  with  more  than  five  officers  create  a  law  enforcement 
board  with  the  same  authority  that  municipal  police 
commissions  have  exercised.   Only  the  sheriff  can  hire,  suspend 
or  dimiss  employees.   The  board  serves  simply  as  a  buffer,  to 
test  applicants  to  determine  if  they  meet  the  minimum 
standards  established  by  law,  and  to  serve  as  an  appeals  board 
in  instances  of  suspension  or  dismissal.   Appealing  to  a 
local  board  should  be  more  expedient  than  appealing  to  the 
district  court  as  required  under  existing  county  laws. 

The  law  enforcement  board  has  worked  well  in  municipalities 
to  create  professional,  stable  law  enforcement  agencies 
protected  from  the  effects  of  politics  or  personality.   Local 
governments  invest  considerable  sums  of  money  in  training 
law  enforcement  personnel  and  law  enforcement  personnel  have 
considerable  legal  protection  from  arbitrary  dismissal  or 
suspension.   It  is  in  both  the  public  interest  and  interest 
of  the  law  enforcement  officers  to  preserve  and  strengthen 
this  protection  and  to  guarantee  that  only  qualified,  competent 
personnel  who  deserve  such  protection  and  training  are 
employed. 

The  code  retains  the  existing  authority  of  the  Montana  Board  of 
Crime  Control  to  establish  minimum  qualifying  standards  for  the 
appointment  of  peace  officers.   In  additional  to  defining  and 
clarifying  the  duties  of  law  enforcement  officers  the  code 
for  the  first  time  defines  and  indicates  the  duties  of  volunteer 
auxiliary  officers.   There  are  several  hundred  persons  in  the 
state  who  do  voluntary  law  enforcement  work  as  police  officers, 
deputies,  search  and  rescue  or  sheriff's  posses.   The  new 
language  in  the  code  is  intended  to  clarify  their  legal  authority. 

Finally,  House  amendments  to  the  code  retained  the  minimum  wage 
of  $750  for  firemen  in  municipalities  over  7500  population. 

Civil  Defense  and  Armories 

In  regard  to  civil  defense  and  armories,  the  code  simply  cross 
references  existing  state  laws.   The  civil  defense  and  emergency 
laws  were  revised  by  the  19  77  Legislature.   The  new  law  makes 
it  mandatory  for  counties  to  provide  disaster  services,  and  provides 
that  they  plan  for  emergencies  and  disasters.   Provisions  provide 
for  mutual  aid,  strong  executive  powers  in  emergencies  and 
disasters,  and  the  state  responsibility  for  disaster  assistance. 

The  uniform  provisions  of  the  code  cover  many  items,  particularly 
financial  and  budgetary,  which  affect  disaster  services.   The 
ability  to  quickly  appropriate  emergency  funds,  the  ability  to 
amend  the  budget  to  use  federal  or  state  relief,  and  a  streamlined 
emergency  tax  are  provided  in  the  finance   chapter.   Existing  law 
on  government  in  emergencies,  lines  of  succession,  quorum,  and 
movement  of  seat  of  government  are  retained  in  the  chapter  on  local 
government  structure. 
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Ambulance  and  Emergency  Medical  Services 

Other  than  preserving  state  licensing  requirements,  the  code 
contains  no  specific  provisions  in  regard  to  ambulance 
services  since  no  additional  powers  are  required  to  provide 
ambulance  services  beyond  those  available  under  the  code 
authorizing  any  service.   Therefore,  the  code  repeals  and 
does  not  replace  the  existing  ambulance  laws. 

The  code  does  contain  new  authority  for  local  governments  to 
provide  emergency  medical  (paramedic)  services.   These 
services,  which  are  also  subject  to  state  licensing,  would 
probably  be  combined  with  law  enforcement,  fire  or  ambulance 
services. 

HUMAN  SERVICES 

Social  Services 

This  part  of  the  code  authorizes  supplementary  social  services  the 
counties  may  elect  to  provide  local  residents  over  and  above  those 
provided  by  the  state  and  federal  governments.   The  specific  serv- 
ices include  those  social  services  that  local  governments  currently 
are  authorized  to  provide  such  as:   child  care,  youth  and  senior 
citizen  services;  public  health  and  hospital  services;  nursing  homes 
and  extended  care  services;  social  and  rehabilitative  services; 
mental  health  services;  and  alcohol  and  drug  dependency  prevention 
and  treatment  services. 

Administration  of  these  services  under  the  common  provisions  of 
the  code  rather  than  under  the  separate  and  different  laws  that 
now  exist  will  facilitate  the  coordination  and  combination  of  so- 
cial services  which  should  reduce  costs  and  improve  services. 

Section  47A-6-208  provides  that  the  county  shall  be  responsible 
for  all  social  services  after  July  1,  1982,  unless  a  municipality 
exercises  its  option  under  section  47A-6-212  to  exempt  itself  from 
social  services  and  provide  them  itself. 

The  county  is  also  encouraged  and  authorized,  wherever  possible, 
to  coordinate  all  municipal,  county,  state,  federal  and  private 
social  service  agencies  within  its  boundaries  by  requiring  state- 
ments from  these  agencies  describing  their  services  and  by  formu- 
lating a  development  plan  for  the  delivery  of  those  social  services 
deemed  necessary  within  the  county.   The  board  may  then  evaluate 
any  subsequent  proposals  to  deliver  social  services  locally  on  the 
basis  of  this  plan  to  eliminate  duplication  and  coordinate  related 
programs. 

The  county  may  create  a  board  for  administration  of  social  services. 
This  board  comprised  of  local  residents  and  one  county  commissioner 
may  also  advise  those  state  agencies  that  provide  social  services 
to  county  residents  on:   (1)  the  development  and  concerns  of  locally 
sponsored  social  service  programs;  and  (2)  the  appeals  and  complaints 
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by  consumers  and  providers  of  social  services.   With  the  consent 
of  the  State  Department  of  Social  and  Rehabilitation  Services  the 
board  may  also  serve  as  a  preliminary  appeals  board  to  review  ob- 
jections to  eligibility  determinations  that  have  been  made  by  the 
local  welfare  department. 

Public  Health  Services 

The  public  health  law  is  included  in  Chapter  8  of  the  code  with 
other  mandatory  duties  of  local  government  rather  than  in  Chapter 
6  which  deals  with  permissive  services  that  a  local  government 
may  provide. 

Current  Montana  law  requires  that  a  local  board  of  health  be 
formed  by  each  county  or  group  of  counties.   City  boards  and  city- 
county  boards  are  also  permitted. 

At  present  in  Montana  49  counties  have  either  a  county  or  a  city- 
county  board,  6  counties  participate  in  the  one  district  board  in 
the  state  and  one  county  has  not  appointed  a  board.   There  are  no 
longer  any  city  boards  of  health  in  Montana,  and  in  fact,  local 
public  health  services  are  predominantly  delivered  by  the  county 
level  of  government. 

In  an  attempt  to  ensure  uniform  public  health  programs  throughout 
the  state,  the  proposed  law  has  assigned  the  responsibility  for 
the  provision  of  the  services  to  one  level  of  government  -  the 
county.   To  give  more  flexibility  in  relation  to  administrative 
structure,  counties  will  be  permitted  to  either  form  a  board  or, 
as  an  alternative,  assign  the  administration  of  the  services  to 
a  local  health  officer. 

In  current  law,  each  board  is  required  to  hire  a  local  health 
officer  who  may  be  either  a  physician  or  an  individual  with  a 
master's  degree  in  public  health.   Additionally,  the  law  states 
that  each  board  may  hire  a  "visiting  nurse" ,  but  makes  no  mention 
of  the  sanitarian  who  provides  such  a  large  portion  of  the  local 
public  health  program. 

In  recognition  of  the  fact  that  recruiting  either  an  M.D.  or  an 
M.P.H.  is  difficult  for  the  state's  rural  counties,  the  proposed 
law  adds  a  third  category  to  the  required  qualifications  for  a 
local  health  officer:   that  of  an  individual  with  appropriate 
public  health  experience  to  be  determined  by  the  State  Department 
of  Health  and  Environmental  Sciences. 

The  proposed  law  will  still  require  that  a  local  health  officer 
be  hired,  but  the  employment  of  a  public  health  nurse  and  a 
sanitarian  will  be  optional. 

The  proposed  law,  in  addition  to  retaining  duties,  functions  and 
responsibilities  assigned  to  boards  and  health  officers  in  present 
law,  identifies  specific  services  (nursing,  health  education, 
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sanitarian  services,  etc.)  which  each  county  might  wish  to  include 
as  part  of  its  minimum  public  health  program.   The  proposed  law 
will  grant  broadened  powers  to  the  local  health  officer  -  powers 
such  as  emergency  closure  of  a  restaurant,  bar,  etc.,  whose  sani- 
tary conditions  pose  a  threat  to  the  public  health. 

There  is  little  comment  in  the  present  statutes  relating  to  local 
boards  of  health  concerning  the  relationship  of  the  State  Depart- 
ment of  Health  and  Environmental  Sciences  to  local  health  depart- 
ments.  There  are,  however,  references  in  these  statutes  and 
elsewhere  in  the  Public  Health  Code  relating  to  the  department's 
"supervisory"  authority  over  local  boards  of  health.   There  has 
been  general  agreement  that  this  supervisory  authority  is  unneces- 
sary, perhaps  even  inappropriate,  and  in  fact  is  never  exercised. 
It  does  seem  appropriate  that  the  state  department  involve  itself 
in  evaluation  of  local  programs  and  services  -  something  that  is 
currently  lacking  in  the  law  and  in  practice. 

Therefore,  this  aspect  of  the  relationship  of  state  to  local  de- 
partments has  been  altered  to  provide  the  department  with  evalua- 
tion authority  rather  than  supervisory  authority. 

Additionally,  the  proposed  law  will  detail  other  roles  the  state 
department  should  fulfill  in  relation  to  local  departments:   to 
provide  technical  assistance  and  consultative  services;  continuing 
education  programs;  back-up  for  enforcement  procedures;  assistance 
in  the  development  of  programs,  budgets,  etc.;  or  in  other  words, 
to  be  primarily  supportive  of  local  health  departments  rather  than 
attempting  to  provide  the  services  itself.   Perhaps  most  important 
is  the  provision  in  the  proposed  law  that  if  a  county  does  not 
provide  the  basic  nursing  and  sanitarian  services  itself,  the 
department  shall  provide  the  services  and  may  then  bill  the  county 
for  the  costs  involved. 

The  currently  authorized  special  purpose  health  mill  levies  are 
replaced  by  the  all-purpose  county  mill  levy.   School  districts 
will  be  encouraged,  though  not  required,  to  hire,  at  least  part- 
time,  a  school  nurse,  or  as  an  alternative,  contribute  to  the 
local  board  of  health  so  it  may  provide  the  services.   The  alloca- 
tion of  federal  monies  available  to  Montana  specifically  for  local 
public  health  services  will  be  increased  under  the  proposed  law 
from  lOszf  per  capita  to  4 5jz* - 

The  State  Department  of  Health  and  Environmental  Sciences  will  be 
required  to  share  monies  available  for  public  health  programs  and 
services  in  2  ways:   (1)  if  the  department  utilizes  local  public 
health  personnel  to  provide  services  assigned  to  the  department 
by  state  or  federal  law,  the  department  will  be  obliged  to  share 
whatever  funds  are  available  to  it  for  the  services;  and  (2)  the 
department  will  be  required  to  offer  to  local  health  departments 
certain  programs  (and  accompanying  funds)  currently  provided  by 
state  employees,  and  if  the  local  department  wishes  to  provide 
the  program  itself,  it  may. 
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WATER,  WASTE,  AND  UTILITY  SERVICES 

Solid  Waste 

There  are  currently  five  different  bodies  of  law  authorizing  and 
governing  the  provision  of  solid  waste  collection  and  disposal 
services  by  local  governments.   The  proposed  solid  waste  law  con- 
solidates and  restates  these  laws  without  any  substantive  changes. 

The  collection  and  disposal  of  solid  waste  is  a  local  service 
that  is  regulated  by  the  state  in  the  interest  of  safeguarding 
public  health.   The  proposed  solid  waste  law  provides  local  gov- 
ernments with  a  basic  grant  of  power  and  authorizes  them  to  decide 
by  ordinance  appropriate  methods  for  administering  solid  waste 
services  and  provides  for  licensing. 

The  proposed  solid  waste  service  law  contains  several  unique  pro- 
visions that  are  not  common  to  other  services.   It  establishes  a 
special  protest  procedure  in  the  creation  of  solid  waste  districts 
based  on  the  number  of  residential,  commercial,  or  industrial 
units  to  be  served  rather  than  property  owners.   It  requires  solid 
waste  disposal  areas  to  be  inspected  and  licensed  by  the  county 
board  of  health  if  a  board  of  health  is  created  to  administer 
health  services.   Where  a  board  of  health  is  not  created,  the 
county  sanitarian  would  perform  the  inspection.   The  code  author- 
izes private  individuals  to  dispose  of  their  own  solid  wastes  on 
their  own  property  as  long  as  the  disposal  does  not  create  a 
public  nuisance. 

Water  and  Sewer 

The  proposed  water  and  sewer  services  law  consolidates  and  restates 
existing  laws  on  water  and  sewer. 

In  addition  to  the  general  powers  of  municipalities  and  counties, 
special  powers  related  to  the  delivery  of  these  services  are  re- 
tained by  the  code.   Local  governments  may  acquire  water  rights 
by  purchase,  appropriation,  location  or  condemnation.   Local  gov- 
ernments are  similarly  authorized  to  enforce  sanitary  conditions, 
abate  nuisances  and  preserve  the  purity  of  a  water  supply  by 
regulating  an  area  occupied  by  a  community  water  supply  or  service 
facility,  the  territory  adjacent  to  reservoirs,  streams,  trenches, 
pipes,  drains  and  sewers,  and  the  source  from  which  a  community's 
water  is  taken. 

The  existing  authority  of  the  Department  of  Health  and  Environ- 
mental Services  to  approve  the  construction  and  modification  of 
water  and  sewer  facilities  is  cited,  as  are  the  sections  of  law 
requiring  that  sewage  treatment  plants  and  water  distribution 
systems  be  supervised  by  a  licensed  operator. 

The  code  provides  that  all  municipal  and  county  water  and  sewer 
rates  are  to  be  set  locally  by  ordinance,  which  can  be  adopted 
only  after  a  public  hearing.   Municipalities  are  currently 
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authorized  to  establish  their  own  sewer  rates,  but  water  rates  are 
established  by  the  Public  Service  Commission.   Since  municipalities 
have  acted  responsibly  in  setting  their  sewer  rates,  the  proceeds 
of  which  are  used  principally  to  finance  bonded  indebtedness  in- 
curred by  the  sewer  facility  and  to  maintain  the  system,  and  the 
Public  Service  Commission  is  preoccupied  with  applications  for 
utility  rate  revision  of  statewide  significance,  the  code  extends 
authority  over  water  rates  to  municipalities  and  counties. 

The  Public  Service  Commission  supports  this  proposal  because  its 
staff  resources  are  strained  to  the  limit  in  researching  electri- 
cal and  natural  gas  rate  revisions  and  feels  it  can  no  longer 
direct  the  resources  needed  to  verify  the  need  for  proposed  water 
rate  increases  for  each  of  the  state's  126  municipalities,  let  alone 
for  any  county  which  may  in  the  future  provide  water  services  as 
authorized  by  the  code. 

Since  water  rates  revenues,  like  sewer  rate  revenues  are  used 
primarily  to  pay  the  principle  and  interest  on  bonded  indebtedness 
and  to  maintain  the  purity  and  adequacy  of  a  water  distribution 
system,  it  is  important  that  local  governments  receive  sufficient 
revenues.   Increased  costs  due  to  new  federal  and  state  water 
quality  standards  or  due  to  increased  maintenance  costs  should  be 
reflected  by  corresponding  increases  in  water  rates  rather  than 
in  general  property  taxes,  since  water  consumption  is  a  more  ac- 
curate indicator  of  use  of  the  system. 

Any  person  receiving  water  services  who  is  aggrieved  by  an  ordi- 
nance establishing  or  revising  a  water  rate,  may  appeal  to  the 
Public  Service  Commission.   In  this  capacity,  the  Commission  would 
serve  as  an  appeals  agency  rather  than  a  principle  rate-setting 
agency.   The  reduction  in  the  number  of  rate  cases  would  permit 
the  Commission  to  concentrate  on  utility  rate  matters  of  state- 
wide application. 

The  code  retains  the  existing  section  of  law  authorizing  a  munici- 
pality to  require  a  person  beyond  its  municipal  limits  to  consent 
to  annexation  as  a  condition  of  receiving  water  and  sewer  services. 
(See  47A-6-8209  and  11-1001,  R.C.M.  1947.)   This  section  is  modi- 
fied so  that  the  person  may  waive  his  right  to  future  annexation 
if  immediate  annexation  is  not  anticipated. 


TRANSPORTATION  SERVICES 


Airports 

The  proposed  airport  law  is  almost  entirely  a  restatement  of 
existing  law.   The  most  important  substantive  change  is  that  air- 
port boards  are  no  longer  mandated  where  airport  services  are 
provided.   There  are  some  minor  changes  in  the  administration 
and  financing  of  airports  due  to  the  use  of  uniform  procedures 
in  the  code. 
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The  proposed  airport  law  authorizes  municipalities  and  counties 
to  provide  airport  services.   It  restates  the  authority  of  local 
governments  to  exercise  the  powers  necessary  to  establish, 
operate  and  maintain  airports  and  to  establish  and  operate 
facilities  to  service  aircraft  and  to  accommodate  airtravelers. 
The  following  paragraphs  explain  the  existing  unique  powers  of 
local  governments  in  the  area  of  airport  services  that  are 
merely  restated  by  the  code. 

In  order  to  provide  for  the  efficient  and  safe  operation  of  an 
airport,  a  local  government  may  acquire  real  or  personal 
property.   The  acquisition  of  property  may  be  through  purchase, 
devise,  lease,  or  through  the  exercise  of  eminent  domain.   A 
local  government  may  acquire  an  existing  airport  by  exercising 
its  eminent  domain  powers;  however,  it  may  not  acquire  an  air- 
port or  navigation  facility  owned  by  another  local  government 
or  public  agency  by  this  means  without  the  consent  of  the  other 
government  or  agency.   Local  governments  may  also  acquire  ease- 
ments to  such  property;  require  the  removal,  elimination,  or 
marking  of  airport  hazards;  and  adopt  an  airport  zoning  ordinance 
to  prevent  the  future  construction  of  airport  hazards. 

A  local  government  which  owns  or  controls  an  airport  may  adopt, 
amend,  and  repeal  ordinances  and  regulations  necessary  for  the 
operation  and  government  of  the  airport  and  appoint  personnel  to 
enforce  these  ordinances  and  regulations. 

Local  governments  are  authorized:   (1)  to  enter  into  agreements 
granting  use  privileges  or  franchises  and  to  contract  for  the 
provision  of  specific  airport  services;  (2)  to  establish  terms 
and  conditions  of  the  agreements  or  contracts;  and  (3)  to  assign 
a  qualified  person  the  responsibility  of  operating  the  airport. 

Local  governments  are  authorized  to  finance  the  establishment, 
operation,  and  maintenance  of  an  airport  through  any  revenues 
received  in  connection  with  the  operation  of  the  airport  or 
through  other  available  sources  of  revenue.   They  may  issue 
general  obligation  or  revenue  bonds  to  finance  capital  improve- 
ments and  may  utilize  grants  or  loans  from  the  state  or  federal 
governments.   The  code  restates  the  existing  authority  of  the 
Department  of  Community  Affairs  to  review  any  application  made 
by  a  local  government  for  federal  airport  aid. 

The  code  contains  two  provisions  in  regard  to  airport  financing 
that  were  previously  authorized  only  for  airport  authorities 
which  are  extended  by  the  code  to  all  local  governments.   These 
were:   (1)  the  authorization  to  create  a  capital  reserve  fund 
of  up  to  $5  million  to  use  to  finance  the  use,  repair,  mainte- 
nance and  construction  of  airports;  and  (2)  the  authority  to 
finance  airports  with  revenue  bonds  that  are  partially  supported 
by  a  mill  levy  guarantee. 


-81- 


Traf f icways 

The  proposed  trafficway  service  laws  enable  local  governments 
to  accomplish  more  easily  their  own  goals  and  objectives  in 
constructing  and  maintaining  streets  and  roads.   With  certain 
exceptions,  the  code  provides  municipalities  and  counties  with 
the  same  powers  and  duties. 

The  proposed  trafficway  laws  comprise  approximately  50  sections 
to  replace  over  200  sections  of  current  law  now  scattered  through- 
out Titles  11,  16  and  32.   The  proposed  fifty  sections  represent 
a  comprehensive  revision  of  existing  law  with  many  substantive 
changes.   The  following  areas  constitute  the  major  areas  in  which 
significant  changes  are  proposed. 

Existing  law  contains  at  least  a  half  dozen  definitions  of  the 
words  "highway,"  "street,"  and  "road."   To  avoid  the  current 
confusion  and  provide  a  common  term  for  local  government 
highways,  streets,  and  roads,  the  term  "trafficway"  was  used 
as  a  substitute.   The  term  "trafficway"  avoids  the  ambiguity 
now  involved  with  the  use  of  separate  terms  and  makes  the  code 
and  its  transportation  terminology  consistent  with  definitions 
used  at  the  federal  level. 

Existing  law  assigns  and  divides  administrative  responsibility 
for  county  roads  between  the  county  commissions,  county  road 
superintendents  and  supervisors,  and  county  surveyors.   The 
division  is  not  entirely  clear  and  is  often  the  subject  of 
considerable  controversy.   The  existing  county  law  also  contem- 
plates the  formation  of  a  separate  road  district  for  each 
county  commissioner's  district  even  though  many  counties  have 
abandoned  the  three  district  concept  in  favor  of  a  countywide 
road  program. 

The  proposed  code  gives  county  commissioners  the  complete 
authority  to  decide  by  ordinance  how  county  road  construction 
and  maintenance  will  be  administered.   Responsibility  can  be 
assigned  to  the  county  surveyor  or  road  superintendent  or  a 
county  could  create  a  public  works  department  with  responsibility 
for  county  roads. 

The  traditional  approach  to  trafficway  management  at  the  local 
level  in  Montana  has  been  to  react  to  whatever  immediate  needs 
are  the  greatest  rather  than  to  plan  for  the  allocation  of 
limited  financial  and  material  resources  in  the  context  of 
present  and  future  needs.   While  progress  has  been  made  in  the 
area  of  management  on  an  informal  basis,  the  code  formally 
assigns  local  governments  the  responsibility  to  adopt  standards, 
goals  and  objectives  for  trafficways  and  requires  them  to  develop 
annual  construction  and  maintenance  plans.   The  controversy  over 
sovereign  immunity  alone  appears  reason  enough  to  require  well 
documented  planning  in  trafficway  construction  and  maintenance. 
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Historically,  only  municipalities  have  been  required  to  settle 
damage  claims  resulting  from  a  change  in  the  grade  of  traffic- 
ways.   The  code  requires  all  local  governments  to  settle  this 
type  of  damage  claim. 

The  code  authorizes  local  governments  to  close  a  trafficway 
without  vacating  the  right-of-way  and  also  authorizes  the  vacation 
of  rights-of-way.   The  authority  to  close  rights-of-way  will  pro- 
vide local  governments  new  flexibility.   Under  existing  law, 
counties  have  no  authority  to  close  a  trafficway  (except  for 
emergency  construction  zones);  there  is,  however,  authority  for 
counties  to  "vacate"  a  trafficway.   Many  times  a  road  needs  to 
be  closed  out  and  it  would  be  inappropriate  to  vacate  the  road. 
There  is  no  existing  statutory  procedure  governing  the  closure 
of  trafficways  by  municipalities;  however,  there  are  currently 
two  separate  procedures  for  municipalities  to  vacate  a  traffic- 
way:   one  for  the  commission-manager  form  of  government  and  one 
for  other  forms  of  government.   The  proposed  code  clarifies  and 
consolidates  these  provisions  and  provides  the  same  procedures 
for  all  municipalities. 

The  existing  procedures  governing  the  acquisition  of  right-of- 
way  and  the  vacating  or  change  of  trafficways  require  petitions 
by  freeholders  before  a  local  government  may  act.   The  code 
retains  the  petition  procedures  but  also  authorizes  local 
governments  to  initiate  these  procedures  without  a  petition. 
Any  action  initiated  by  a  local  government  pursuant  to  this 
section  is  subject  to  protest  by  landowners. 

The  existing  local  improvement  district  law  for  county  roads 
is  replaced  in  the  trafficway   law  by  a  section  allowing  right- 
of-way  to  be  acquired  and  a  road  or  street  local  improvement 
district  to  be  created  under  the  common  provisions  of  the  code. 

Current  law  requires  counties  to  maintain  all  bridges  not  main- 
tained by  the  state  Highway  Department  including  bridges  in 
municipalities.   The  code  continues  to  require  the  county  to 
maintain  all  bridges  but  allows  municipalities  to  construct 
and  maintain  bridges  with  the  consent  of  the  county  governing 
body.   Under  this  arrangement,  counties  would  not  maintain 
bridges  within  municipal  limits  and,  therefore,  could  not  levy 
a  bridge  tax  within  municipalities. 

Existing  laws  governing  streets  and  roads  are  plagued  with  in- 
consistent use  of  terminology.   In  many  instances,  the  terms 
"vacate  and  abandon"  and  "change  and  alter"  and  the  words  "open," 
"establish,"  and  "acquire"  are  used  interchangeably.   The  code 
distinguishes  between  "acquire"  and  "open"  as  two  distinct  pro- 
cesses and  eliminates  the  term  "establish."   The  code  substitutes 
the  terms  "vacate"  and  "change"  for  the  terms  "abandon"  and  "alter" 
respectively. 

The  trafficway  law  also  authorizes  local  governments  to  regulate 
traffic,  number  and  name  trafficways,  franchise  or  provide  ferry 
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service,  and  create  stock  lanes.   Local  governments  are  required 
to  keep  a  system  of  records  identifying  the  right-of-way,  opening, 
construction  and  maintenance  history  of  all  trafficways.   This 
requirement  replaces  dozens  of  existing  laws  that  refer  to  various 
records  on  county  roads  and  municipal  streets. 

Finally,  the  code  lists  in  one  place  all  sources  of  revenue, 
including  state  and  federal  aid  available  to  fund  local  traffic- 
ways,  and  requires  the  state  Department  of  Highways  to  pay  all 
construction  and  maintenance  costs  of  state  highways  within 
municipalities . 

Public  Transportation 

The  code  restates  major  laws  concerning  public  transportation 
that  were  enacted  in  1975.   The  first  law  is  a  directive  to  the 
Department  of  Community  Affairs  to  distribute  one-half  of  the 
moneys  appropriated  for  public  transportation  by  the  Legislature 
to  reimburse  municipalities  that  are  operating  a  public  bus  or 
public  transportation  system  at  a  deficit.   The  code  retains  the 
formula  used  to  determine  the  amount  of  money  to  which  an  appli- 
cant municipality  is  entitled:   "the  proportion  of  the  operating 
deficits  of  all  local  government  public  transportation  systems 
in  the  state  represented  by  the  operating  deficit  of  the  appli- 
cant local  government,  multiplied  by  the  rate  of  system  usage 
based  on  bus  passengers  per  mile  in  the  applicant  local  govern- 
ment where  full  usage  of  the  system  would  have  a  value  of  one." 
The  remaining  half  of  the  appropriation  is  to  be  distributed  to 
counties  according  to  the  formula  used  to  distribute  gasoline  tax 
revenues  to  counties. 

The  second  law  is  the  Urban  Transportation  District  Act.   The 
code  retains  those  portions  of  that  law  that  provide  for  admini- 
stration, financing,  and  dissolution  of  districts.   The  code 
deletes  provisions  governing  the  method  to  create  an  urban 
transportation  district  since  it  specifies  that  this  particular 
body  of  proposed  law  applies  only  to  districts  established  prior 
to  the  effective  date  of  the  code.   Proposed  sections  47A-6-9305 
through  47A-6-9313,  if  enacted,  would  serve  to  "grandfather"  the 
urban  transportation  district  in  Missoula  -  the  only  such  district 
in  existence  in  the  state  -  and  any  other  urban  transportation 
districts  created  prior  to  the  enactment  of  the  code. 

Local  governments  may  establish  similar  transportation  districts 
after  the  effective  date  of  the  code  by  using  their  general 
authority  to  create  a  subordinate  service  district  for  any 
authorized  service. 
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